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John H. Corbett, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING


This decision denies a complaint that Marie and Irvin Renninger (“Complainants”) filed on March 1, 2004.  The Renningers complain that Columbia Gas of Pennsylvania, Inc. (“Respondent” or “Columbia”) wrongfully terminated gas service to their rental property on January 7, 2004 without notice and it did not restore service until the next day.  For relief, they want an apology and to be relieved of responsibility for the subsequent gas bill.


Columbia answered the complaint on March 22, 2004 asserting a tenant called on January 6, 2004 requesting that service be discontinued.  After twice attempting unsuccessfully to contact the owners to ascertain whether they wanted the gas service left on to heat the premises, Columbia shut off service to this property on January 7, 2004.  After the owners contacted it, Columbia restored service on January 8, 2004.


A standard Prehearing Order issued on August 10, 2004.  A telephonic hearing was held on October 5, 2004.  Terry R. Heeter, Esq., represented the Complainants.  Theodore J. Gallagher, Esq., represented the Respondent.  Neither party offered any exhibits.  No briefs were filed.  The record closed on November 4, 2004.

FINDINGS OF FACT
1. The Complainants, Marie and Irvin Renninger, reside at 11106 Huckleberry Ridge Road, Knox, Pennsylvania 16232 (N.T. 8).
2. For a bit more than ten years, the Renningers have owned a one-family, two-story frame rental property located at 108 Main Street, Shippenville, Pennsylvania.  At one time, the structure housed a ceramics shop, but it has been a rental property continuously for the past five years (N.T. 8‑9, 15‑19).

3. The Respondent, Columbia Gas of Pennsylvania, Inc., furnishes natural gas service to this rental property (N.T. 9).

4. For gas-consuming appliances, the Complainants have a kitchen stove, water heater and furnace supplying radiator heat (N.T. 16).
5. On January 6, 2004, Peggy Kephart, a tenant living at 108 Main Street, contacted Columbia to discontinue gas service in her name, because she was moving (N.T. 10, 18).

6. The Complainants never received notification from Columbia that it was going to discontinue gas service to this location (N.T. 18).

7. After other tenants had moved out on three previous occasions, Mrs. Renninger asserts Columbia always placed the account in the Complainants’ name until the next tenant called for service, at which time Columbia would initiate another account in the new tenant’s name.  The Complainants assumed Columbia would follow the same procedure in January 2004, when Kephart moved out (N.T. 11).
8. During those times when a tenant left and another tenant moved into the premises, the Complainants assert they never experienced a lapse in gas service.  When no one occupied the rental property, Columbia always placed the account for gas service in the Complainants’ name.  The Complainants claim they never had to call Columbia to have the gas service either placed in their name or discontinued in their name (N.T. 17).
9. Columbia discontinued service to 108 Main Street without notifying the Complainants on January 7, 2004 (N.T. 11‑12).

10. The number Columbia called to notify them of the service discontinuance on January 7, 2004 was not a home or work number for either of the Complainants (N.T. 11‑12).
11. The Complainants only learned of Columbia shutting off gas service to the rental property when Mr. Renninger visited the premises on his way home from work on January 7, 2004 (N.T. 9, 12).

12. When she called Columbia to restore service shortly after 5:00 p.m. on January 7, 2004, Mrs. Renninger explained that the weather was extremely cold and she was fearful that the water pipes would freeze, because the property was heated with hot water radiators.  Columbia’s representative, however, stated that the utility could not restore service until the next day between 8:00 a.m. and 12:00 p.m.  Mrs. Renninger called Columbia’s emergency number two more times without success (N.T. 12‑13).
13. That night, the Complainants used kerosene and electric heaters to heat the premises until Columbia restored service between 11:00 a.m. and 1:00 p.m. on January 8, 2004 (N.T. 13‑14).
14. The Complainants want assurance that this type of situation does not happen again (N.T. 14).

15. The Complainants admit they do not have a written agreement with Columbia to have gas service placed in their name when a tenant leaves their rental property (N.T. 18‑19).
16. Columbia employs a property owner’s rental agreement form, whereby a property owner can arrange for gas service to be automatically transferred to his/her name when a tenant leaves rental property (N.T. 21‑22).
17. Columbia possessed no property owner’s agreement for 108 Main Street when it discontinued gas service on January 7, 2004 (N.T. 22).

18. Since at least 2001 whenever a tenant requested discontinuation of gas service at 108 Main Street, Columbia’s records disclose Mrs. Renninger called it to continue service in the Complainants’ name (N.T. 22‑23).
19. Columbia restored service in the name of Marie Renninger on January 8, 2004 and discontinued service in her name on February 17, 2004 (N.T. 23).

20. The account in the name of Marie Renninger shows a balance due Columbia in the amount of $336.04 (N.T. 23).

DISCUSSION


The case sub judice raises the issue of whether this utility properly discontinued natural gas service to unoccupied rental property without prior notice to the landlord.  The Complainants here claim the utility automatically switched the service to their name when three previous tenants moved from the premises, but the Respondent did not do so on January 7, 2004.  Moreover, they assert Columbia called the wrong telephone number when it tried to notify them of the discontinuation of service.  As the parties seeking affirmative relief from the Commission, the Complainants bear the burden of proof.  66 Pa. C.S. §332(a).


The Pennsylvania Supreme Court has held the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1954); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether the Complainants have satisfied their burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether the Respondent has submitted evidence of co-equal value or weight to refute the Complainants’ evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982), affirmed, 501 Pa. 443, 461 A.2d 1234 (1983).


Furthermore, substantial evidence in the record must support the Commission’s decision.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  The Pennsylvania appellate courts have defined the term “substantial evidence” to mean such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  The Commission has held that a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.


Here, the Complainants have not shown that Columbia is responsible or accountable for the problem described in their complaint.  The Complainants assert they justifiably relied upon a pattern of behavior that Columbia supposedly had established on three previous occasions whenever a tenant had moved and Columbia automatically transferred the service to their name (N.T. 11, 17, 26‑27).  The Complainants, however, ignore equally compelling evidence from Columbia’s records disclosing that Mrs. Renninger on those prior occasions called it to continue service in their name (N.T. 22‑23).  With the evidence thus in equilibrium, the Complainants, as the parties bearing the burden of proof, have not proven by a preponderance of the evidence that they could justifiable rely upon any past practice of Columbia.


Moreover, the Complainants have not shown that they were entitled to any notice before Columbia discontinued service.  In Rohrbaugh v. Pa. P.U.C., 556 Pa. 199, 727 A.2d 1080 (1999), the Supreme Court of Pennsylvania held that the Public Utility Code, 66 Pa. C.S. §§101, et seq., and related regulations do not obligate a public utility to notify non-ratepaying landlords that it will disconnect utility service at their property.  Section 1501 of the Public Utility Code (the “Code”), 66 Pa. C.S. §1501, provides:
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees and the public.  Such service shall be reasonably continuous and without unreasonable interruptions or delay.  Such services shall be in conformity with the regulations and orders of the commission.

Section 102 of the Code, 66 Pa. C.S. §102, defines “service” as:

Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . .

(Emphasis added).  A utility’s “service” is not merely confined to the distribution of utility service, but also includes “any and all acts” related to that function.  West Penn Power Co. v. Pa. P.U.C., 578 A.2d 75 (Pa. Cmwlth. 1990).  The term “service” is broadly construed so as to bring it within the ambit of the Commission’s regulatory authority.  Country Place Waste Treatment Co., Inc. v. Pa. P.U.C., 654 A.2d 72 (Pa. Cmwlth. 1995).  Thus, a utility’s provision of notice before discontinuation of service falls within the ambit of Commission regulation.


To leave no doubt on this point, the Legislature expressly granted the Commission in Section 1504(1) of the Code, 66 Pa. C.S. §1504(1), the power and responsibility to “prescribe as to service and facilities… just and reasonable standards, classifications, regulations and practices to be furnished, imposed, observed and followed by any or all public utilities.”  To fulfill this responsibility, the Commission enacted 52 Pa. Code §56.72 relating to discontinuance
 of utility service.  This regulation provides:

A utility may discontinue service without prior written notice under the following circumstances:

(1)
Ratepayer’s residence.  When a ratepayer requests discontinuance at his residence, when the ratepayer and members of his household are the only occupants.


(2)
Other premises or dwellings.  Other premises or dwellings shall be as follows:


(i)
When a ratepayer requests discontinuance at a dwelling other than his residence or at a single meter multifamily residence, whether or not his residence but, in either case, only under either of the following conditions:

(A)
The ratepayer states in writing that the premises are unoccupied.  The statement shall be on a form conspicuously bearing the notice that information provided by the ratepayer will be relied upon by the Commission in administering a system of uniform service standards for public utilities and that any false statements are punishable criminally.  When the ratepayer fails to provide a notice, or when the ratepayer has falsely stated the premises are unoccupied, the ratepayer shall be responsible for payment of utility bills until the utility terminates service.

(B)
The occupants affected by the proposed cessation inform the utility orally or in writing of their consent to the discontinuation.


(ii)
Where the conditions set forth in subparagraph (i) have not been met, the utility, at least 10 days prior to the proposed termination, shall conspicuously post notice of termination at the affected premises.


(A)
When the premises is a multifamily residence, notice shall also be posted in common areas.


(B)
Notices shall, at a minimum, state: the date on or after which termination will occur; the name and address of the utility; and the requirements necessary for the occupant to obtain utility service in the occupant’s name.  Further termination provisions of this chapter except §56.97 (relating to procedures upon ratepayer or occupant contact prior to termination) do not apply to these circumstances.

(C)
This section does not apply when the ratepayer is a landlord.  See §§56.121-56.126 (Reserved).



Here, no question exists that the Renningers were not the ratepayers of record for the discontinued account — the tenant, Peggy Kephart, was (N.T. 10, 18).  Commission regulation, 52 Pa. Code §56.2, further defines “ratepayer” as:
A person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service.  For purposes of establishing credit, this term includes a transfer of service from a residence or dwelling within the service area of a utility or a reinstitution of service at the same location within 60 days following termination or discontinuance of service.

The Renningers were not named on the discontinued account nor were they primarily responsible for payment of the bills that that account generated.  Therefore, Columbia properly relied upon the authority of 52 Pa. Code §56.72(1) to honor the request of the tenant and discontinue service to 108 Main Street on January 7, 2004 without notice to the Complainants.


Moreover, 108 Main Street, a single family residence, was the residence of Peggy Kephart, but not that of the Renningers.  The Commission’s regulations nowhere define the term “residence.”  The Statutory Construction Act, at 1 Pa. C.S. §1903(a), however, provides that the “words and phrases [of a statute] shall be construed according to rules of grammar and according to their common and approved usage….”  The courts have “generally used dictionaries as source material for determining the common and approved usage of a term.”  Fogle v. Malvern Courts, Inc., 554 Pa. 633, 722 A.2d 680 (1999); and Love v. City of Philadelphia, 518 Pa. 370, 543 A.2d 531 (1988).  Black’s Law Dictionary defines the term residence as a “place where one actually lives or has his home; a person’s dwelling place or place of habitation; an abode; house where one’s home is; a dwelling house.”  Black’s Law Dictionary 1308-09 (6th Ed. 1990).  This definition is virtually identical to the one the Court used in Gerstell v. Knight, 345 Pa. 83, 26 A.2d 329 (1942), wherein it stated that “residence, in its popular as well as its dictionary sense, means a place of abode, it is where one lives, either alone, or with one’s family….”


Applying these definitions of the term residence to the facts of the instant case makes it abundantly clear 108 Main Street was the residence of Peggy Kephart, but not that of the Renningers.  Consequently, the Court’s holding in Rohrbaugh, supra, applies with equal force here, i.e., that neither the Public Utility Code nor related Commission regulations obligate Colombia to notify non-ratepaying landlords, such as the Complainants, that utility service was being discontinued at their property.  As the Court there advised, non-ratepaying landlords desiring notice of impending discontinuation or termination of utility service at their properties may: (1) pay for utility service themselves in order to reap the protection of 66 Pa. C.S. §§1521, et seq.; (2) file a requisite agreement, such as that offered by Columbia, with the public utility; or (3) incorporate into the lease agreement a requirement that the ratepaying tenant notify the landlord within a reasonable time of any planned discontinuation of service so that the landlord has the option of continuing service once the tenant decides to discontinue it.  


For these reasons, the complaint here must be denied.  Since the Respondent had no legal obligation to notify the Complainants before discontinuing service at 108 Main Street, the question of whether or not Columbia called the wrong telephone number to notify the Renningers of the impending discontinuation of service is moot and need not be decided.  Finally, neither party raised an issue of whether the Complainants could pay the outstanding balance of $336.04 owed on their account.  Therefore, no payment plan will be ordered.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2. The Complainants have failed to meet their burden of proving by a preponderance of the evidence that they are entitled to the relief they seek from the Commission.

3. Neither the Public Utility Code, 66 Pa. C.S. §§101, et seq., nor related Commission regulations, 52 Pa. Code §§56.1, et seq., obligate a public utility without some type of agreement to notify non-ratepaying landlords that it intends to discontinue utility service at their property.

ORDER


THEREFORE,



IT IS ORDERED:



That the complaint of Marie and Irvin Renninger against Columbia Gas of Pennsylvania, Inc., at Docket No. C‑20042543 is hereby denied.

Date:  January 12, 2005

















John H. Corbett, Jr.








Administrative Law Judge 
	� 	The Commission’s regulations distinguish between “discontinuance” and “termination” of service.  Discontinuance of service involves “the cessation of service with the consent of the ratepayer and otherwise in accordance with §56.72 (relating to discontinuance of service).”  52 Pa. Code §56.2.  Termination of service involves the “cessation of service, whether temporary or permanent, without the consent of the ratepayer.”  Id. 
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