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INITIAL DECISION

Before

Kandace F. Melillo
Administrative Law Judge
HISTORY OF THE PROCEEDING

On August 9, 2004, Cheryl Snyder (Ms. Snyder or Complainant) filed a Formal Complaint against PPL Electric Utilities Corporation (PPL) with the Pennsylvania Public Utility Commission (Commission).  The Complaint alleged an inability to pay utility bills and requested that the Commission lower the required monthly payments to the budget amount plus $15 per month on the arrears.  On August 31, 2004, PPL filed an answer denying the material allegations of the Complaint.  

A Telephone Hearing Notice dated December 1, 2004, notified the parties that an Initial Telephone Hearing was scheduled for Tuesday, January 18, 2005, at 10:00 a.m.  The Hearing Notice indicated the telephone numbers at which the parties would be contacted at the designated time, and indicated that telephone number changes must be provided at least seven (7) days prior to the hearing date.  The Hearing Notice also warned that a party could lose the case for failure to participate in the hearing.  
The case was assigned to me for a hearing and decision.  It is being heard pursuant to 52 Pa. Code §56.174. 

On December 10, 2004, I issued a Prehearing Order advising the parties of the day, date and time of the scheduled hearing, and again advising them that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order reminded the parties of their responsibility to notify me of any change in the telephone number where they could be contacted for the hearing.  
In accordance with the Prehearing Order, by cover letter dated January 6, 2005, PPL submitted three copies of three (3) proposed exhibits for possible use at the Initial Telephone Hearing.  Complainant did not submit any proposed exhibits, and failed to return the monthly income and expense sheet that I had requested to be completed and returned.  
No requests for continuances were received in this matter and none were granted.  None of the documents which provided notice of the day, date and time of the hearing were returned as undeliverable.

The Initial Telephone Hearing convened as scheduled on January 18, 2005, at 10 a.m.  Kimberly A. Spotts-Kimmel, Esquire, appeared, via telephone, on behalf of PPL, with her witness Carol Carr.  At this time, I attempted to contact Ms. Snyder at the home (570-648-5750) telephone number provided on her Complaint.  This is the telephone number which was listed in the Hearing Notice as being Complainant’s contact number for the hearing.  I received a message that this number had been disconnected, and that no further information was available.
I then endeavored to contact Ms. Snyder at the work number (570-644-0842) which was provided in her Complaint, but was unsuccessful in reaching anyone at that number.   
I asked Ms. Spotts-Kimmel whether she had any other telephone number in her file for Ms. Snyder.  No other telephone contact number was available.  However, I was notified that PPL’s witness for the hearing, Carol Carr, had recently endeavored to contact Ms. Snyder, and had made contact with personnel at the work number provided by Ms. Snyder.  I therefore placed Ms. Carr under oath to testify about her recent efforts to contact Ms. Snyder.
Ms. Carr testified that on January 11, 2005, she had attempted to contact Ms. Snyder at the home telephone number listed in the Complaint.  She also received a recorded message that the number had been disconnected, and that no further information was available.  She then endeavored to contact Ms. Snyder, on that same day, at the work number provided in the Complaint.  She was notified that Ms. Snyder was not employed at that establishment.
No other witnesses were presented and no exhibits were admitted into the record.  Ms. Spotts-Kimmel moved for dismissal of this case, with prejudice, for failure to prosecute.  That motion will be granted in the Ordering Paragraphs below.  The record closed at the conclusion of the hearing on January 18, 2005.
FINDINGS OF FACT
1.
On August 9, 2004, Cheryl Snyder filed a Formal Complaint with the Commission against PPL Electric Utilities Corporation (PPL) alleging an inability to pay utility bills.
2.
By Telephone Hearing Notice (dated December 1, 2004) and Prehearing Order (dated December 10, 2004), Ms. Snyder was advised that an Initial Telephone Hearing on her Complaint was scheduled for Tuesday, January 18, 2005, at 10 a.m.  These documents also informed Ms. Snyder that her case could be dismissed if she failed to appear for the hearing and present evidence.  In addition, these documents required the parties to provide notice of any change in telephone numbers for contact purposes.
3.
Both of these documents were mailed to Ms. Snyder at the address provided on her Complaint form and were not returned to the Commission by the United States Postal Service as undeliverable.
4.
Ms. Snyder did not appear for the hearing.

5.
Ms. Snyder did not settle or withdraw her Complaint prior to the scheduled hearing date or obtain a continuance.

DISCUSSION

In her Formal Complaint, Ms. Snyder alleged an inability to pay utility bills and requested that she be required to pay no more than the budget amount plus $15 per month on her arrearage.  As the Complainant seeking affirmative relief from the Commission, she bears the burden of proof.  66 Pa. C.S. §332(a).  By failing to participate in the hearing, Ms. Snyder has, clearly, failed to meet this burden.
Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 83 Pa. Commw. 306, 479 A.2d 10 (1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 165 Pa. Commw. 671, 645 A.2d 944 (1994).

A Telephone Hearing Notice and Prehearing Order were mailed to Ms. Snyder at the address listed on her Complaint at least one month prior to the scheduled hearing and were not returned to the Commission by the post office.  Therefore, Ms. Snyder is deemed to have received these documents and had sufficient notice of the day, date and time of the scheduled hearing.  Her failure to appear is unexcused.
Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106, Opinion and Order entered October 25, 1993.  By her unexcused failure to appear, Ms. Snyder waived the opportunity to participate in the hearing and this case will be dismissed with prejudice.  52 Pa. Code §5.245(a); Martin W. Jefferson v. UGI Utilities, Inc., 1995 Pa. PUC LEXIS 159.
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.
2. As the Complainant, Ms. Snyder had the burden of proof and failed to carry that burden. 66 Pa. C.S. §332(a).


3.
Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 83 Pa. Commw. 306, 479 A.2d 10 (1984).


4.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 165 Pa. Commw. 671, 645 A.2d 944 (1994).


ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the motion of PPL Electric Utilities Corporation to dismiss the Complaint of Cheryl Snyder at Docket No. C-20043466 is granted.

2.
That the Formal Complaint filed by Cheryl Snyder against PPL Electric Utilities Corporation at Docket No. C-20043466 is dismissed with prejudice for failure to prosecute.

Dated: January 19, 2005
_________________________






Kandace F. Melillo





Administrative Law Judge
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