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Fred R. Nene        

Administrative Law Judge

history of the proceedings
This decision dismisses the complaint filed by Samuel A. Santeufemia (“Complainant”) on June 28, 2004 against Columbia Gas of Pennsylvania, Inc. (“Columbia Gas” or “Respondent”).  The complaint concerned the costs incurred by the Complainant for the relocation of his gas meter.
On August 2, 2004, Columbia Gas filed a motion to dismiss the complaint on jurisdictional grounds: i.e. that the Commission lacked jurisdiction to award the monetary damages being sought by the Complainant.

On August 12, 2004, the Respondent filed an answer to the complaint.  On January 14, 2005, the Respondent filed an amended answer.  

The Commission scheduled an initial telephonic hearing to be held on November 24, 2004.  In a letter dated November 1, 2004, Mr. Santeufemia requested an in-person hearing as well as a continuance of the scheduled hearing so that he could retain legal counsel.  That request was granted and an in-person hearing was scheduled to be held in Pittsburgh on January 19, 2005.

On January 18, 2005, I received word that Mr. Santeufemia had called the Commission’s scheduling office in Harrisburg requesting a second continuance because he did not have time to respond to material he had received from Columbia Gas.  In response to this information, I telephone Mr. Santeufemia at the cell phone number he had left with the Harrisburg office.  I inquired of Mr. Santeufemia whether or not he had retained counsel.  He said that he had not and did not intend to do so because he was advised that the Commission could not award the monetary damages he was seeking.  I determined that there was insufficient reason to grant a further continuance and stated that the hearing would be held as scheduled.

The following morning, January 19, 2005, at 9:30 a.m., one half hour before the scheduled hearing, this office received a telephone call from Mr. Santeufemia.  He stated he would not be able to come to the hearing because he was having car trouble.  The office secretary who spoke with Mr. Santeufemia suggested that he could participate by telephone but he declined that suggestion.  While Mr. Santeufemia was “on hold” the telephone connection was terminated.  I attempted to contact Mr. Santeufemia at the cell phone number in my possession but I received no answer.  I left a message stating that the hearing would be held as scheduled.

Mr. Santeufemia did not appear for the 10:00 a.m. hearing.  The Respondent was present by counsel with two witnesses who were prepared to testify in the matter.  I again tried unsuccessfully to reach the Complainant on his cell phone.  I left a message that I would wait until 10:30 a.m. before proceeding.

At 10:30 a.m., I opened the record and proceeded without the Complainant being present.  Counsel for the Respondent made a motion to dismiss the complaint for failure to prosecute.  For the reasons discussed below, I am granting that motion and issuing an order dismissing the complaint for the reason stated.  

The record, which consists of a transcript not yet prepared, was closed immediately following the hearing. 
discussion
The Complainant’s excuse for failure to appear for the scheduled hearing, in my opinion, was insufficient to require a second continuance of the proceeding.  Mr. Santeufemia called the presiding officer with a message of car trouble just one half hour prior to the hearing.  This occurred only 24 hours after a prior request for a continuance had been denied.  Mr. Santeufemia did not remain on the line when placed on hold and his cell phone went unanswered when I tried to contact him prior to and at the time scheduled for hearing.  I believe that the account recited in the above history of the proceeding supports a conclusion that the Complainant did not exert sufficient effort to attend the hearing scheduled on his behalf.  There is no way to know the whereabouts of Mr. Santeufemia when he called with an excuse of car trouble, but the address listed on the complaint indicates that the Complainant’s residence is less than 5 miles from the hearing room and various alternative means of transportation are available in the city.
The Respondent’s counsel and two witnesses were present and prepared to proceed.  An offer to permit the Complainant to participate by telephone had been declined.

In short, I believe that the Complainant’s absence from the hearing was willful and intentional.  The Respondent is entitled to a grant of its motion to dismiss the complaint for failure to prosecute.
conclusions of law
1. The Commission has jurisdiction over the parties to and the subject matter of this dispute.

2. The Complainant, as the party seeking affirmative relief from the Commission, bears the burden of proof in this matter.
3. By failing to appear and present evidence in support of his complaint, the Complainant has failed to meet the burden of proof.

order

THEREFORE,

IT IS ORDERED:

1. That the Respondent’s motion to dismiss is granted.

2. That the complaint of Samuel A. Santeufemia v. Columbia Gas of Pennsylvania, Inc. at Docket No. C-20043249 is dismissed with prejudice for failure to appear.
Date:  January 20, 2005



___________________________








Fred R. Nene








Administrative Law Judge
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