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INITIAL DECISION
Before

Allison K. Turner

Administrative Law Judge

HISTORY OF THE PROCEEDING


On June 21, 2004, Abram Jordan (Complainant or Jordan) filed a formal complaint (Complaint) against PECO Energy Company (PECO or Respondent) alleging an inability to pay his electric bills.  This case is an appeal from a Bureau of Consumer Services (BCS) decision on Complainant’s informal complaint.  On August 3, 2004, Respondent filed an answer denying the material allegations in the Complaint.

By Hearing Notice dated November 22, 2004, the parties were notified that a hearing in this case was scheduled for December 13, 2004.  A Prehearing Order that advised the parties of applicable procedural rules was also issued.  This case was assigned to me pursuant to 52 Pa. Code §56.174.

The hearing was held as scheduled.  Complainant appeared pro se and testified.  Mary McFall Hopper, Esquire appeared on behalf of Respondent, presented the testimony of Albert Costello (a regulatory assessor for Respondent), and introduced three exhibits, which were admitted into evidence.  A hearing transcript of 50 pages was created.

The ALJ received the hearing transcript on January 6, 2005, and the record should be considered closed on that date.

FINDINGS OF FACT

1.
Respondent is PECO Energy Company, a corporation providing electric and natural gas service for compensation in Pennsylvania.
2.
Anthony Costello is employed by PECO as a regulatory assessor, and has been so employed for 5 years.  As part of his duties he investigated this complaint for PECO.  He was authorized to testify on its behalf about this complaint.  Tr. 28
3.
Complainant, Abram Jordan, is a residential CAP rate electric customer of Respondent who takes service at 1533 W. Flora Street, Philadelphia, PA 19121.  Tr. 8, 9
4.
Complainant’s household includes only himself plus two dogs and a cat.  Tr. 25.  Sometimes one or more of his grandchildren stay with him.
5.
Complainant resides in a two-story house with a basement, but no attic.  

6.
Complainant uses electricity for a refrigerator, a freezer, two TVs, a washer, a dryer, and a space heater.  He has gas furnace and a gas hot water heater.  Tr. 24
7.
Complainant is on physical disability because of a heart condition.  He has had double by-pass surgery.  Tr. 22.  He is unemployed.
8.
Complainant’s income is a $591.00 monthly stipend from SSI.  He has been notified that this will be reduced to $579.00.  He will have to apply to welfare (EPE account) to seek to make up the difference.  He receives food stamps and medical coverage from welfare.  Tr. 10.
9.
Complainant’s reported regular, reoccurring monthly household expenses and (arrears) (excluding electricity) include:
Real Estate Taxes




$ 7.91 ($ 95)

Mortgage:





Paid Off

Telephone:





$ 65 ($164)

Gas:






$ 66 ($618)

Water:






$ 30 ($3,000)

Auto Loan:





$268

Auto Insurance:




$258

HHF Gold Card:




$ 30

Sears (Capital 1):




$ 56 ($303.91)

Capital One (1):




$ 56 ($356.91)
Capital One (2):




$ 15 ($303.84)
Master Card:





$201 ($1,413.13)

Providian:





$ 28 ($929.10) (Cancelled)

Deer Park Spring Water:



$ 10 ($202.75) (Cancelled)
Nextel Cell:





$109 ($150.48, reduced from







$174.82)
Hahnemann Hosp:




($500.00)

Total:






$1,699.91
Tr. 12-20, 26

10.
On May 10, 2004, the Commission’s Bureau of Consumer Services (BCS) issued a decision at BCS No. 1657232 that required Complainant beginning by his June due date, to pay PECO a special budget amount of $104.00 based on regular budget amount of $89.00 plus $15.00 on arrears.  PECO Ex. 3; Tr. 33-34.
11.
Complainant did not comply with the BCS decision.  Tr. 34

12.
As of the hearing, Complainant’s average monthly bill was $76.00 and his calculated budget bill was $84.00.  Tr. 31

13.
The catch-up amount as calculated according to the Stammel decision is $325.00.  Tr. 34
14.
Complainant has dropped his life insurance, dropped his homeowner’s insurance, cancelled his Deer Park Water service, and cancelled his Providian card after a dispute and with the aid of the Attorney General.  Tr. 13-14, 18-19, 30

15.
Jordan originally bought the house for his mother, and then upon her death, he inherited it from her.  Tr. 20-21

16.
Jordan was incarcerated for a period of time beginning just before his mother’s death, and while he was away, his brother and his niece lived in the house.  They ran up and refused to pay a $3,000.00 water bill.  When Jordan got permanent parole, and returned home, he eventually had to have his brother and niece evicted.  The water bill dispute is still not completely settled, and his brother is not paying anything towards the back bill.  Tr. 20-23

17.
Complainant’s account was credited with a LIHEAP grant of $286.00 on November 16, 2004.

18.
As of the hearing, Complainant’s account balance with Respondent was $843.92.  PECO 1
DISCUSSION

In his Complaint, Complainant alleged an inability to pay his utility bills.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).  

To satisfy this burden, a complainant must show that the named utility has broken the law with regard to his billing, that is, has violated the Public Utility Code, the Commission’s regulation or Commission Order.  See, 52 Pa. Code §5.22 (4).  This must be shown by a preponderance of the evidence.  See,  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992), Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  
In the present case, Complainant testified that he cannot afford to make payments in accordance with the BCS decision on his informal complaint.  BCS determined that Complainant should pay to Respondent, beginning June 2004, his CAP Rate budget amount (at the time $89) plus $15 towards his arrearage.  Complainant testified at the hearing on his formal complaint that he cannot afford to pay this amount, but did not give an affordable amount.  In his complaint, he stated that he would like to pay $40.00 a month on his electric bill.  Tr. 5
Jordan did not comply with the BCS decision.  Costello testified that PECO did not receive any payments from Jordan from the time of the BCS decision in May 2004 through the time of the hearing.  In fact, PECO 1 shows that Jordan himself made only one payment to PECO after December 2003, plus PECO received the LIHEAP grant.  Jordan does try to apply for all grants for which he is eligible.  Tr. 36-38, 42.  As his explanation for why he did not comply with the BCS decision, Jordan stated that he did not have the money when those [PECO] bills were to be paid at that time of the month.  He has a vague memory that he did send checks in for $115.00, but would have to check his check book which he did not bring with him to the hearing.  Tr. 41.  Thus, he did not provide a good reason why he did not comply with the BCS decision, nor did he supply any proof on this issue.  
As of the hearing, Complainant had an outstanding balance with Respondent of $843.92.  Tr. 30; PECO 1.  His calculated budget was $84.00 a month, and his average bill was $76.00 a month.  The budget is reviewed every four months, and is adjusted as necessary to keep it in line with the customer’s usage.  Tr. 31
Respondent’s witness, Anthony Costello, testified that the last payment from Jordan on the account was $67.00 received February 17, 2004, and that the last credit was a LIHEAP cash grant applied November 16, 2004.  Jordan had received a $400.00 CAP charge-off credited on January 24, 2003.  Tr. 30.  Complainant has not complied with the BCS decision.  Based on testimony provided by Complainant, his reoccurring monthly expenses ($1,699.91) exceed his monthly household income ($591.00, to be reduced to $579.00) by $1,042.00.  However, only a comparatively small number and amount of Abram’s reported expenses are recognized by the Commission when evaluating a customer’s ability to pay:  $30.00 of telephone expense; real estate taxes ($7.91); water bill ($30.00); gas bill ($66.00); for gas.  The total of these recognizable expenses is $133.91.  Expenses such as car loan payments, cellular telephones, telephone bills over $30.00, and credit card payments have been deemed unnecessary discretionary spending.  The ALJ does not remember a case specifically on spring water service, but she would include it in the category of an unnecessary expense. The ALJ deems these expenses to be unreasonable and disallowable by the Commission under prior case law, and has removed them from consideration.  Complainant is then left with a net expendable or discretionary income of $457.09 ($591 - $133.91 = 457.09).  See, Whyel v. Duquesne Light Co., C-00967899 (April 7, 1977); Lazorcak v. Duquesne Light Co., Z-00288641 (August 12, 1966).
Regarding the medical expense of $500.00 for Hahnemann Hospital, this is the result of an accident where Jordan was leaning against a police car, and the car was struck by another car.  Jordan has submitted it to Welfare, but the agency wants him to collect from the insurer of the driver of the car that struck the police car.  Tr. 15-16.  In any event, if Jordan has to pay part of this bill, it is impossible to know how much he will owe.  Therefore, the ALJ did not include it for consideration.

Even though Complainant does not have electric heat, his usage is comparatively high in the four to five winter months.  This can be attributed to his use of an electric space heater on his second floor.  Tr. 32-33.  Jordan testified that he has had much work done on the house, including on the electric wiring, and needs more to be done.  Costello pointed out that even though this might have some effect on his usage, the resulting consumption would still be his responsibility.  Tr. 40-41  

A customer is required to make payments according to the prior informal BCS decision while appealing the BCS plan and if the customer fails to make such payments, the customer is required to make a catch-up payment.  A catch-up payment consists of the total of all missed payments for consumption since the informal decision was issued plus any lump sum payment ordered by that decision.  Stammel v. PG Energy, Opinion and Order entered May 21, 2003 at Docket No. C-20027994; Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z-01215104; Kinlaw v. PECO Energy Co, Opinion and Order entered December 22, 2003 at Docket No. C-20039530.  However, this payment may be mitigated or waived if the customer is able to show that there has been a significant change in his/her financial situation since the informal BCS decision was issued.  Claypool v. T. W. Phillips Gas & Oil Company, Opinion and Order, entered December 22, 1995, at Docket No. Z-00248730, Cassulli and Holland v. The Peoples Natural Gas Company, Opinion and Order entered August 26, 1997 at Docket No. C-00968351.  There is no evidence of record of a significant change in Complainant’s financial circumstances that would justify waiving or mitigating a catch-up payment.
Costello testified that the Stammel catch-up amount at the time of the hearing was $325.00.  This amount was calculated by taking the varying budget amounts from June 2004 through December 2004, which totaled $611.00, and then subtracting the LIHEAP payment of $286.00, which equals $325.00.  Tr. 34.  PECO seeks to receive a payment of $325.00 within two weeks, and to have the BCS decision affirmed so that Jordan will pay his current budget amount for January 2005 (set at $84.00) plus $15.00 on his arrearage, Tr. 35, and continue to make these payments until his arrearage is eliminated.
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §§701, 1501.
2. The Complainant had the burden of proof. 
3.
Complainant failed to meet his burden of proof. 
4.
Respondent has not violated any provision of the Public Utility Code, Commission regulation or any Commission order. 
ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the Complaint filed by Abram Jordan against PECO Energy Company at Docket No. Z-01657232 is dismissed.
2.
That within 15 days of the entry of the final Commission Order, Abram Jordan shall pay PECO the lump sum of $325.00

2.
That, within fifteen (15) days of entry of the final Commission order PECO shall issue a bill to Abram Jordan in an amount equal to all amounts owed for consumption but not paid since BCS decision.  Complainant shall pay this amount within thirty (30) days of issuance.  Complainant is also required beginning with the next billing period subsequent to the Commission’s final order in this proceeding, to pay current budget bills plus $15 toward his account balance and continue making such monthly payments until the arrearage is liquidated.  See, Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z-01215104.

3.
That Abram Jordan shall pay to PECO Energy Company, an amount equal to the bill issued pursuant to Ordering Paragraph 2 within thirty (30) days of issuance.



4.
That beginning with the next billing period subsequent to the Commission’s final order in this proceeding, Abram Jordan shall pay to PECO Energy Company his current budget bills plus $15.00 each month and continue making such monthly payments until his arrearage is liquidated.

5.
That, as long as Abram Jordan keeps the payment schedule stated in this order, PECO Energy Company shall not suspend or terminate his utility service except for valid safety or emergency reasons or assess late payment or finance charges against the account.

6.
That if Abram Jordan fails to keep the payment schedule stated in this Order, PECO Energy Company is authorized to suspend or terminate his utility service in accordance with the Commission's regulations in Chapter 56 of Title 52 of the Pennsylvania Code.


_________________________






Allison K. Turner





Administrative Law Judge
Date:
January 20, 2005
	� 	Jordan testified that his new property tax bill for next year is $95.00.  Tr. 15-16
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