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OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions filed by Richard Toland (Complainant) on October 12, 2004, to the Initial Decision of Administrative Law Judge (ALJ) Cynthia Williams Fordham, issued September 21, 2004, and the Reply Exceptions filed on November 04, 2004, by PECO Energy Company (PECO).
History of Proceeding


On April 18, 2003, the Complainant filed a formal Complaint which alleged, inter alia, that PECO has charged him a commercial rate instead of a residential rate since 1993.  PECO filed an answer to the Complaint on June 6, 2003, denying the allegations in the Complaint.  A telephonic hearing was held on January 12, 2004; the Complainant appeared pro se and PECO was represented by legal counsel.


On September 21, 2004, the ALJ issued her Initial Decision dismissing the Complaint, wherein she found that the Complainant failed to demonstrate that he was billed for service that he did not use or that he was entitled to the residential rate for service to his detached garage.  The ALJ found the Complainant responsible for the final bill, issued by PECO, in the amount of $870.19.
Discussion


In her Initial Decision, ALJ Fordham drew twenty one Findings of Fact and four Conclusions of Law (I.D. at 3-9).  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.



Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pennsylvania Public Utility Commission, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.



Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In this proceeding, the Complainant has challenged the appropriateness of PECO’s application of its commercial rate for service through a separate meter to his detached garage.  Thus, it is clear that he is the party seeking affirmative relief from the Commission and, therefore, he is the party with the burden of proof.  The Pennsylvania Supreme Court has held that when a litigant has the “burden of proof,” it means that his claim will not be accepted until he offers sufficient proof to support it.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 48-49, 70 A.2d 854, 856 (1950).  In matters before the Commission, the burden of proof is met when the party establishes the necessary facts by a preponderance of the evidence.  A preponderance of the evidence is that degree of proof which “fairly out-weighs the probative value of any proof offered against the claim.”  Id.  (emphasis in original).


During the telephonic hearing on January 12, 2004, the Complainant read from a letter, dated March 1, 2003 that he received from the Commission’s Bureau of Consumer Services (BCS).  The record was held open for the Complainant to submit the letter, which was marked Complainant’s Exhibit 1, and for a ruling on whether PECO’s Exhibit 2, the BCS Inbound Closing Report, should be admitted into the record.



The Complainant faxed the BCS letter dated March 1, 2003 on or about January 16, 2004.  The Respondent did not object to the admission of this exhibit.  In Complainant’s Exhibit 1, the Commission’s BCS investigator stated that although PECO indicated that the account does not qualify for residential service, “as a courtesy PECO agreed to change the rate to residential once the service is restored” (Complainant’s Exhibit 1, ¶ 2).  During the hearing, PECO’s witness verified this statement.  By Order dated April 30, 2004, Complainant’s Exhibit 1, the letter from the BCS to the Complainant, dated March 1, 2003, and PECO’s Exhibit 2, the BCS Inbound Closing Report, were admitted into evidence and the record was marked closed.  (I.D. at 2).  


The Complainant testified that his house burned to the ground on November 14, 1993 and that PECO established electric service in his garage to facilitate the reconstruction of his house.  The detached garage is approximately 20 to 30 feet from the Complainant’s house, has an upstairs studio but it does not have a kitchen or bathroom.  The Complainant’s house was certified for occupancy in May 1995.  The Complainant testified that he asked PECO, in 1995, to disconnect the meter it had installed as he did not need electrical service at this location anymore because the construction of his residence had been completed.  The Respondent refused to discontinue the service because the Complainant still had a refrigerator on the line.  (I.D. at 6).  However, during the hearing,PECO stated that if a customer requests a meter to be removed, than it will remove the meter.  (Tr. 26).  
Rate-R Residential Service and Rate-GS General Service


PECO admitted into evidence certain tariff sheets as Exhibit No. 3.  These tariff sheets state in part as follows:


Rate R Residence Service


Single-phase service in the entire territory of the Company to the dwelling and appurtenances of a single private family (or to a multiple dwelling unit building consisting of two to five units, whether occupied or not), for the domestic requirements of its members when such service is supplied through one meter.

Rate GS General Service


Service through a single metering installation for offices, professional, commercial or industrial establishments, governmental agencies, and other applications outside the scope of the Residence Service rate schedules.

Rules and Regulations



Upon initial review of these Tariff provisions, it appears that PECO has acted in accordance with its Tariff.  However, Section 2.2 of PECO’s Tariff regarding Single-Point Delivery must also be considered.  This section may be paraphrased as follows:
2.2 Single-Point Delivery
Unless otherwise stated therein, the Base Rates in this Tariff for each class of service are based upon the Company’s distribution and/or supply through a single delivery and metering point for the total requirements at each separate premises of – any person, partnership, association, or corporation, lawfully receiving service.


This section of PECO’s tariff may be interpreted to mean that if the total requirements of a property [or premises] owned by a ratepayer, can be served through a single meter, than a single meter shall be installed and metered  by the Company.  In the instant case, the total requirements of the Respondent’s property consists of a single home [residence] and a detached garage.
Temporary Service



PECO’s Tariff at Original Page No. 95 outlines definitions pertinent to its Temporary Services Rider.  Three of the terms included in this Rider are provided below:

Applicability:  To the provision of service, including builders construction service, when the Company must install temporary facilities that will be used for a limited period or for a service that is of doubtful permanency.

Availability:  Temporary service will be provided only when the Company has available distribution facilities with sufficient capacity, and if the provision of service will not in any way interfere with service to other customers.

Minimum Term:  Application of this rider to Rates R, R-H and GS shall not, for billing purposes, be considered to be for a period of less that one month.


Upon review of the record in this proceeding, we believe the service installed by PECO at Complainant’s garage was intended to be temporary in nature for the sole purpose of facilitating the construction of the home which was destroyed by fire.  The ALJ’s Findings of Fact present the following relevant points of interest concerning the temporary nature of the garage’s service.  On November 14, 1993, the Complainant’s home burned to the ground; PECO initiated service for the garage on December 29, 2003, to facilitate rebuilding of the Complainant’s house; PECO initiated service at the Complainant’s (rebuilt) home on August 10, 1994.  (I.D. at 3).  This timeline shows that the service was temporary in nature and lasted fewer than eight months.  Based upon the language in PECO’s tariff at Original Page 95, and the evidence of record, we believe that while the Complainant’s home was being constructed the service provided by PECO was temporary in nature.


The Complainant’s Exceptions, which recapitulated evidence already of record, provided no insight regarding any error in the facts underlying the ALJ’s Initial Decision and provided no basis for us to reject or modify the ALJ’s Initial Decision.  We believe, however, that PECO’s tariff supports the Complainant’s allegation that he was charged an improper rate.  While Rate-R Residential Service is intended to be provided through a single meter, it is also intended to serve the dwelling (residence) and appurtenances (garage) of a single private family for the domestic requirements of its members.  Section 2.2 of PECO’s Rules and Regulations qualify this service as being provided through a single delivery and metering point.  It also quantifies the service as being for the total requirements at each separate premises of any person.  PECO’s Original tariff Page 95 defines the applicability, availability and minimum term for Temporary Service and clearly supports the Complaint.  Finally, PECO testified that when a ratepayer requests that a meter be removed, that it will honor that requested.
Conclusion


We have reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision, as well as the Exceptions and Reply Exceptions filed thereto.  Premised upon our review of the record evidence, and PECO’s Tariff, we conclude that the service initiated at the Complainant’s garage was temporary in nature for the sole purpose of accommodating the construction of his home
, and satisfies the conditions set forth at Section 2.2 of PECO’s Rules and Regulations regarding Service Limitations
.  Additionally, PECO’s testimony regarding meter removal upon the request of a ratepayer, along with a complete review of PECO’s Tariff regarding instances qualifying for Rate-R Residential Service, provides ample support to reverse the Initial Decision of the ALJ; THEREFORE,


IT IS ORDERED:



1.
That the Initial Decision of Administrative Law Judge Cynthia Williams Fordham is reversed.



2.
That the Exceptions filed by Richard Toland to the Administrative Law Judge’s Initial Decision are dismissed.


3.
That the Complainant filed by Richard Toland against PECO Energy Company at Docket No. C-20030042 is sustained regarding the application of Rate-R Residential Service to the metered usage billed as Rate-GS General Service for the entire period service was provided through the temporary meter.


4.
That PECO issue Richard Toland a revised billing reflecting Rate-R Residential Service rates, customer charges and any other appropriate Riders to Rate-R for the all months that PECO charged Rate-GS General Service to the temporary meter installed at the Complainant’s garage.


5.
That PECO shall credit Richard Toland’s account for the billing difference between the Rate-GS that was charged and the proper Rate-R.



6.
That the record of this proceeding be marked as closed.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 3, 2005
ORDER ENTERED:  March 7, 2005
� 	PECO Tariff Electric Pa. P.U.C. No. 3, Original Page No. 95; Issued July 9, 1998; Effective January 1, 1999.


� 	PECO Tariff Electric Pa. P.U.C. No. 3, Ninth Revised Page No. 10, Issued October 29, 2004; Effective January 1, 2005.
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