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Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On November 26, 2003, Almanina Barbour (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Philadelphia Gas Works (the Respondent).  In the complaint, the Complainant essentially alleged that the Respondent overbilled her by using estimated readings, that, on April 5, 2002, she submitted to the Respondent an offer of settlement of the excessive billing the amount of $2,000 by check, which was cashed by the Respondent, but that it continued to carry the disputed amount on her account.  She asked that the Respondent be directed to mark her account paid in full as of April 5, 2002 and to recompute her account from April 5, 2002 to present.



On January 16, 2004, the Respondent filed an answer to the complaint.  The Respondent alleged that an automated meter reading device (AMR) was installed at the Complainant’s address on October 16, 2000 and that it had received regular reads from the meter. It also alleged that the Complainant’s gas bills were estimated for a period of 29 months but that she had received an adjustment billing for $1,407.76.  About the offer of $2,000, the Respondent alleged that it had no records that it had entered into an agreement with the Complainant to settle her April 2, 2002 balance for a payment of $2,000.



On June 17, 2004, at 10:00 a.m., a hearing was scheduled on the complaint.  This hearing was continued and rescheduled for November 5, 2004 at the Complainant’s request.  At the hearing, the Complainant did not appear but a paralegal, Mr. Tyrone Norwood, from the Law Office of Thomas McGill was present but did not act as counsel in the proceeding.  The Respondent was represented by Gregory J. Stunder, Esquire, who presented the testimony of one witness and introduced 11 exhibits which were admitted into the record.



The paralegal, Mr. Norwood, was present but did not act as counsel.  He asked for a continuance because Ms. Barbour’s attorney had a scheduling conflict (N.T. 14-20).  I denied the request.



I opened the record for the Respondent’s counsel to file a Memorandum of Law which he filed on November 17, 2004.



The case was closed on November 17, 2004.

FINDINGS OF FACT


1.
The Complainant’s address is 614 W. Rittenhouse Street, Philadelphia, PA (PGW Exhibit 1).   



2.
From 1998 to September 2000, most of the Complainant’s bills were based on estimated meter readings because the Respondent did not have access to her meter (N.T. 10; PGW Exhibit 1).       



3.
On August 22, 2000, the Respondent obtained an actual reading and generated a makeup bill on August 24, 2000 for $1,476.70 based on this reading (N.T. 10-12; PGW Exhibit 1).



4.
On October 16, 2000, the Respondent installed an automatic meter reading (AMR) device at the Complainant’s residence and has since received actual meter readings (N.T. 12).  



5.
On April 6, 2001, the Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS).  BCS issued a decision directing the Respondent to reduce the makeup bill by 20% ($281.55) and waive $135 in late payment charges.  The Respondent complied with this decision, reducing the bill by 20% and waiving the total late payment charges of $512.44 for the previous months (N.T. 12-15; PGW Exhibit 1).



6.
In April 2002, the Complainant made out a check dated April 5, 2002 for $2,000.  On the back of her check, the Complainant attached to the acceptance of the check a condition which states:  “This payment is made as full payment of the outstanding bill.  Acceptance of same is in accord and satisfaction of the disputed claim as to PGW’s bill.”  The account balance as of April 10, 2002 was $4,026.35 (N.T. 16-18; PGW Exhibit 9).



7.
There were no records that would indicate that the Respondent accepted the check as a full payment of the outstanding balance of $4,026.35 or that the parties had bargained for part payment (N.T. 18-20).



8.
In April 2003, the Complainant filed another informal complaint with the BCS, alleging that she had offered the Respondent $2,000 to pay off her account in full (N.T. 20, 21).



9.
On October 9, 2003, the BCS issued a decision on the informal complaint.  It found that there was no evidence that indicated that the Respondent and the Complainant came to an agreement of paying her account in full with the $2,000 payment.  It also directed the Respondent to waive late payment charges of $616.81 and the Complainant to pay monthly the budget bill of $128 and $25 on the arrearage of $2,489.46 until the arrearage is paid in full (N.T. 22, 23; PGW Exhibit 10). 

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent has acted unreasonably in that it has cashed the $2,000 check for the disputed amount but continued to carry this amount on her account and in that it has failed to recompute her account from April 5, 2002 to present.



The Complainant did not appear but a paralegal from the Law Office of Thomas McGill was present but did not act as counsel.  At the hearing, the paralegal insisted on requesting a continuance because Mr. McGill had a scheduling conflict.  The request was made at the eleventh hour, not to mention that it was not made by the attorney himself and that the attorney had not entered his appearance for the Complainant.  



When a complainant does not appear, the only function remaining to this forum is that of announcing the facts and dismissing the case.



Further, the Commission satisfied the requirement of affording the Complainant with administrative due process, by providing timely notice of the hearing on her complaint, and the opportunity to be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. Ct. 1984).  The presence of the paralegal from the Law Office of Thomas McGill indicates that the Complainant received the Commission’s notice of the hearing.  


Once timely notice of a hearing and the opportunity to be heard have been provided, it is then the responsibility of the parties to be present and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (Pa. PUC October 25, 1993).  The Commission has held that when a complainant fails to be present at a scheduled hearing, then the complaint is to be dismissed, with prejudice.  Darling v. Philadelphia Electric Company, Docket No. F-00161139 (Pa. PUC November 16, 1993).  This means that the Complainant will not be permitted, in any future proceeding, to attempt to litigate the issues raised in this case.



According to the Commission’s precedent, a customer is required to make payments according to the prior informal BCS decision while appealing the BCS plan and if the customer fails to make such payments, the customer is required to make a catch-up payment.  A catch up payment consists of the total of all missed payments for consumption since the informal decision was issued plus any lump sum payment ordered by that decision.  Stammel v. PG Energy, Opinion and Order entered May 21, 2003 at Docket No. C-20027994; Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z-01215104; Kinlaw v. PECO Energy Co., Opinion and Order entered December 22, 2003 at Docket No. C-20039530.  However, this payment may be mitigated or waived if the customer is able to show that there has been a significant change in his/her financial situation since the informal BCS decision was issued.  Claypool v. T.W. Phillips Gas & Oil Company, Opinion and Order entered December 22, 1995 at Docket No. Z-00248730; Cassulli and Holland v. The Peoples Natural Gas Company, Opinion and Order entered August 26, 1997 at Docket No. C-00968351.  The Complainant did not present any evidence demonstrating a change in financial circumstances sufficient to waive or mitigate a catch up payment.



About that $2,000 check, the Respondent testified that during April 2002, it received a check for $2,000 from the Complainant dated April 5, 2002.  The following was typewritten on the back of the check:

This payment is made as full payment of the outstanding bill.

Acceptance of same is in accord and satisfaction of the disputed claim as to PGW’s bill.  (PGW Exhibit 9)



The Complainant seemed to argue that she had proposed a settlement of the disputed bill by a notation on the check indicating that the check is tendered as full satisfaction of the bill.



The Respondent also testified that the check was forwarded to its collection department, that the Complainant owed the Respondent $2,026.35 at the time, and that it recorded the Complainant’s payment of $2,000 on April 16, 2002.



The Respondent contended that the Commission does not have subject matter jurisdiction over an accord and satisfaction and that the elements of accord and satisfaction are codified in the Pennsylvania Commercial Code, 13 Pa. C.S. §3311, which is outside the Commission’s jurisdiction to administer (Respondent’s Memorandum of Law, p. 4).  I agree with the Respondent.  The dispute above zeroes in on the interpretation or construction of this notation to determine whether the Complainant has in good faith tendered the check as an offer to the Respondent and whether the Respondent cashed the check as full satisfaction of the disputed bill.



In part, Section 508 of the Public Utility Code, 66 Pa. C.S. §508, provides:

The commission shall have power and authority to vary, reform, or revise, upon a fair, reasonable, and equitable basis, any obligations, terms, or conditions of any contract heretofore or hereafter entered into between any public utility and any person, corporation, or municipal corporation, which embrace or concern a public right, benefit, privilege, duty, or franchise, or the grant thereof, or are otherwise affected or concerned with the public interest and the general well-being of this Commonwealth . . .



These provisions empower the Commission to vary, reform or revise contracts between utilities and any other party when the contracts are not in the interest and the general well-being of the public.  This grant of power to the Commission is that of varying, reforming or revising, and not that of interpreting or construing, the contract.  



Jurisdiction of an administrative agency must either arise from the express words, or by strong and necessary implication, of the statute reposing the power.  The legislative grant of power to act in any particular case must be clear and explicit in its language.  An administrative agency cannot confer on itself authority not fairly or properly within the legislative grant; nor can it acquire jurisdiction by usage, by agreement or by the parties’ consent.  Federal Deposit Ins. Corp. v. Board of Finance and Revenue, 368 Pa. 463, 84 A.2d 495 (1951); Western Pennsylvania Water Co. v. Pennsylvania Public Utility Commission, 471 Pa. 347, 370 A.2d 337 (1977).  Jurisdiction is not dependent on the sufficiency of a complaint, the validity of the demand set forth in the complaint, or a complainant’s right to the relief demanded, the regularity of the proceedings, or the correctness of the decision rendered.  It relates to the field of litigation in which an agency has authority to adjudicate.  In re Motion Picture Exhibitions on Sunday in Borough of Hellertown, 354 Pa. 255, 47 A.2d 273 (1946).  In specific, our Supreme Court also has ruled that:

The courts retain jurisdiction of a suit for damages based on negligence or breach of contract wherein a utility’s performance of its legally imposed and contractually adopted obligations are examined and applied to a given set of facts.

Behrend v. Bell Telephone Co., 242 Pa. Super. 47, 363 A.2d 1152 (1976), vacated and remanded on other grounds, 473 Pa. 320, 374 A.2d 536 (1977).



From the rulings above, I conclude that the interpretation or construction of a contract is not the field of litigation which is expressly or by strong implication granted to the Commission to act or in which the Commission has authority to adjudicate.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction to determine whether it has jurisdiction over the parties and the subject matter of the complaint.  Kim v. Heinzenroether, 37 Pa. Commonwealth Ct. 328, 390 A.2d 874 (1978).



2.
The Commission does not have jurisdiction to interpret a contract.



3.
The Commission has jurisdiction over the parties and the subject matter of the disputed unpaid bills.



4.
The Complainant has failed to sustain her burden of proof.



5.
A customer is required to make payments according to the prior informal BCS decision while appealing the BCS plan and if the customer fails to make such payments, the customer is required to make a catch-up payment.  Stammel v. PG Energy, Opinion and Order entered May 21, 2003 at Docket No. C-20027994; Claypool v. T.W. Phillips Gas & Oil Co., Opinion and Order entered December 22, 1995 at Docket No. Z-00248730.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Formal Complaint filed by Almanina Barbour against Philadelphia Gas Works at Docket No. F-01359358 is dismissed with prejudice for failure to prosecute.



2.
That within fifteen (15) days of entry of the Final Commission Order, Philadelphia Gas Works shall issue a bill to Almanina Barbour, in an amount equal to the sum of all amounts owed for consumption but not paid, as required by the informal BCS decision issued on October 9, 2003 at BCS Case No. 1359358.  This bill shall be calculated in accordance with the Commission’s Order in Stammel v. PG Energy, a Division of Southern Union Company, Opinion and Order entered May 21, 2003 at Docket No. C-20027994 and Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z-01215104.



3.
That Almanina Barbour shall pay to Philadelphia Gas Works, an amount equal to the bill issued pursuant to Ordering Paragraph 2 within thirty (30) days of issuance and pay, on or before the monthly billing due date, the budget bill and $25 on the arrearage.



4.
That, as long as Almanina Barbour keeps the payment schedule stated in this order, Philadelphia Gas Works shall not suspend or terminate her utility service except for valid safety or emergency reasons or assess late payment or finance charges against her account.



5.
That, if Almanina Barbour does not keep the payment schedule stated in this Order, Philadelphia Gas Works is authorized to suspend or terminate her utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.

Date:

January 24, 2005


____________________________________








Ky Van Nguyen








Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





	(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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