BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Dion Smith
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:
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:

C-20042924







:

PPL Electric Utilities Corporation


:

Initial Decision 

Before

Susan D. Colwell

Administrative Law Judge

HISTORY OF THE PROCEEDINGS



Dion Smith (Complainant) filed a Complaint with the Commission against PPL Electric Utilities Corporation (PPL or Respondent) on April 28, 2004, alleging that the BCS informal decision required him to pay an amount that was too high.  He asked that the amount be split in half, and that he be permitted to make two payments, and then be placed on budget billing.  PPL filed its Answer on June 2, 2004, in which it stated that Complainant had made only seven payments on the account in 2002, five in 2003 and one in 2004.  PPL alleged that it had entered into several payment arrangements with Complainant, and that Complainant had defaulted on all of them.  PPL denied that Complainant was unable to pay the required service-continue amount of $400 and then the current budget bill in addition to $75.00 a month towards the overdue balance as required by the BCS decision.  


A telephone hearing notice was issued on December 21, 2004, setting the date for the telephonic hearing as January 21, 2005 at 10:00 am.  I issued a prehearing order on January 3, 2005, which set forth some of the procedural terms for the evidentiary hearing, including a warning that the parties may lose the case if they do not participate in the hearing, and instructing the Complainant to fill out and return the budget forms attached to the prehearing order.  The prehearing order, which also had the time and date of the telephonic hearing on it, was not returned by the post office.


At the time and date set for the hearing, PPL’s attorney Kimberly Krupka, appeared with witness Carol Carr.  I called the only telephone number that I had for Complainant and was informed by a recording that the number provided was no longer in service.  Respondent informed me that PPL had an alternate telephone number for the address given on the Complaint form but that the resident was Complainant’s estranged wife.  She had informed PPL that Complainant did not live there and that she did not have a telephone number for him.  Electric service had been initiated in her name, and the arrearage that was the subject of the Complaint had not been transferred to Complainant’s wife.  PPL moved to dismiss the Complaint for lack of prosecution, and the record was closed at the end of the hearing.  

FINDINGS OF FACT



1.
Complainant is Dion Smith, whose address at the time the Complaint was filed was 125 Lehigh Street, Palmerton PA  18071.


2.
Respondent is PPL Electric Utilities Corporation, a jurisdictional public utility providing residential electric service in the Commonwealth of Pennsylvania.



3.
By Telephone Hearing Notice dated December 21, 2004 and by Prehearing Order dated January 3, 2005, Complainant was advised that an Initial Telephone Hearing regarding his Complaint was scheduled for January 21, 2005 at 10:00 am.



4.
The Telephone Hearing Notice and the Prehearing Order were mailed to Complainant at the address listed on his Complaint.  Neither was returned to the Commission by the United States Postal Service as undeliverable.



5.
Complainant did not contact the Office of Administrative Law Judge with a change of address or telephone number.



6.
Complainant did not appear for the hearing.



7.
Complainant did not settle nor withdraw his Complaint prior to the scheduled hearing date.



8.
Complainant did not appear for the scheduled hearing.
DISCUSSION



Before the Commission are both a Complaint and a Motion to Dismiss the Complaint for lack of prosecution.  The Complaint states a request for payment arrangements,
but the Complainant failed to appear for the evidentiary hearing.  Therefore, there is no evidence to support his case.

 

The party filing the Complaint bears the burden of proving that he is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which means that one’s evidence is more convincing, by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  



Obviously, Complainant cannot sustain his burden of proof without participation.  66 Pa. C.S. § 332(a).  Therefore, the Complaint will be dismissed for failure to prosecute.

CONCLUSIONS OF LAW



1.
Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).



2.
Notice mailed to Complainant’s last known address and not returned by the U.S. Post Office is presumed to have been received.  



3.
Complainant who fails to appear at the scheduled hearing fails to sustain his burden of proof.

ORDER



THEREFORE,



IT IS ORDERED THAT:



1.
The Motion to Dismiss the Complaint of Dion Smith, made by PPL Electric Utilities Corporation at the telephonic hearing, is granted.



2.
The Complaint filed by Dion Smith against PPL Electric Utilities Corporation, at PUC Docket No. C-20042924, is dismissed with prejudice.

Dated:
January 21, 2005



_____________________________








Susan D. Colwell








Administrative Law Judge
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