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HISTORY OF THE PROCEEDING


This decision dismisses with prejudice a complaint that Angel M. Warner filed with this Commission on April 26, 2004 for failure to appear at the hearing and prosecute her complaint.  In her complaint, Ms. Warner alleges that she cannot afford to pay the bills she receives for residential electric service from West Penn Power Company (West Penn).  Ms. Warner seeks an affordable payment plan.  Ms. Warner previously complained about the same matter on November 19, 2003 to the Commission’s Bureau of Consumer Services (BCS), which issued its determination on November 29, 2003 at BCS Case No. 1543678.   West Penn answered the complaint on May 18, 2004.



At the August 24, 2004 telephonic hearing, Ms. Warner appeared pro se.  John L. Munsch, Esquire, represented West Penn.  The parties reached a settlement.  Ms. Warner was to pay West Penn $114.00 by September 13, 2004 (which was equal to her budget bill plus $40.00).  She was to pay West Penn $300.00 by September 30, 2004 and then continue paying her budget bill plus $40.00 each month.  West Penn accepted the $300.00 payment as a partial payment of a catch up amount.
  Tr. 6.  As part of the settlement, the proceeding was continued and Mr. Munsch was to contact me by November 1, 2004.  Tr. 8.  If Ms. Warner had made the payments under the settlement he was to submit a certificate of satisfaction, pursuant to 52 Pa. Code §5.24(b).  If she had not made the payments, he was to request a further hearing.  Tr. 6-8.  By letter dated November 2, 2004, Mr. Munsch indicated that Ms. Warner had not paid according to the settlement terms and requested a further hearing.
By Notice dated November 3, 2004, a telephonic hearing was scheduled for December 14, 2004 pursuant to Section 56.174 of Title 52 of the Pennsylvania Code.  52 Pa. Code §56.174.  Counsel for West Penn requested a postponement of the hearing because he was scheduled to appear before another Administrative Law Judge that day.  The telephonic hearing was rescheduled for and held on January 19, 2005.  The effort to contact Ms. Warner at the time of the hearing was not successful.  John L. Munsch, Esquire, again represented West Penn.  Tammy Taylor, a specialist for West Penn, testified and sponsored three exhibits that were admitted into the record.  Mr. Munsch made an oral motion to dismiss.  No briefs were filed.  The record, which consists of three exhibits and a transcription of the notes of testimony, closed upon conclusion of the hearing.  This decision is written in advance of receipt of the transcript.
FINDINGS OF FACT
1. Ms. Warner resides at 337 South Spring Street, Bellefonte, Pennsylvania 16823, at which address West Penn provides residential electric service to her.

2. At the present time, Ms. Warner owes West Penn $4,482.50 on this account.  West Penn Ex. C.
3. The last payment on this account was $75.00 on November 3, 2004.  West Penn Ex. C.
4. On November 29, 2003, at BCS Case No. 1543678, BCS directed Ms. Warner to pay $800.00 by December 23, 2003 and then to pay her budget bill plus $100.00 each month to satisfy the arrearage owed on this account.  Ms. Warner’s account balance as of November 21, 2003 was $4,434.83.  West Penn Ex. A.
5. If Ms. Warner had abided by the BCS decision, in addition to the $800.00 lump sum which the BCS directed Ms. Warner to pay by December 23, 2003, West Penn calculates she would have paid an additional $1,675.00 in 2004, as follows: $153.00 in January; $156.00 in February; $161.00 in March; $164.00 in April; $167.00 in May; $174.00 in September;
 $175.00 in October through December; and $175.00 in January 2005.  Testimony of Ms. Taylor.
6. Ms. Warner has paid $905.00 on this account since the BCS issued its determination.  West Penn Ex. C.

7. As of the date of the hearing, Ms. Warner had not made $1,570.00 in payments in compliance with the BCS decision: $800.00 (BCS lump sum) + 1,675.00 (payments missed per Finding of Fact No. 5) = $2475.00 minus $905.00 (payments made) = $1,570.00.

8. Ms. Warner’s son resides with her.  As of the August 24, 2004 hearing, Ms. Warner reported gross monthly income of $1,640.00.  On November 23, 2004, Ms. Warner told a West Penn representative that her gross monthly income was $1,680.00 and that she received $223.00 monthly from SSI for her son.  Testimony of Ms. Taylor.

9. Ms. Warner has not had a change in income since the BCS rendered its decision.  Testimony of Ms. Taylor.

DISCUSSION


The Public Utility Code, 66 Pa. C.S. §332(a), places the burden of proof upon a proponent seeking an order of affirmative relief from the Commission.  As the party seeking to obtain an affordable payment plan from the Commission, Ms. Warner bears the burden of proving she is entitled to the relief she seeks in this case.  Ms. Warner has not met this burden because she failed to appear and testify.

Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.
  This due process requirement is satisfied when the parties are accorded notice and the opportunity to appear and be heard.
  Ms. Warner received such notice.  She participated in the August 24, 2004 hearing and received notice of the January 19, 2005 hearing.  The Commission’s Notice informing her of the time and date of the hearing was sent by first class mail and the U.S. Postal Service did not return them as undeliverable.  It is presumed that Ms. Warner received the Notice, which was sent in the ordinary course of business,
 and that she knew the time and place of the scheduled hearing.



I called the number listed on the Notice twice and received an answering machine message each time.  During the first call, I left a message directing Ms. Warner to call me before 10:15 a.m. or the hearing would proceed without her and she could lose her case.  I placed another call at 10:15 and left a message that the hearing would proceed without her.  Ms. Warner’s due process rights have been fully protected.  By failing to appear and present any evidence in support of her complaint, Ms. failed to meet this burden and her complaint must be dismissed with prejudice.



In the past when a formal complaint raising an inability-to-pay issue was dismissed for failure to prosecute, the BCS decision on the informal complaint usually became the operative decision of the Commission.  Kenyon v. UGI Utilities, Inc., Docket No. C‑00957095 (Order entered April 26, 1996); Darling v. Philadelphia Electric Company, Docket No. F-00161139 (Order entered November 16, 1993).  With the enactment, however, of the Responsible Utility Customer Protection Act, (Chapter 14), 66 Pa. C.S.A. §§1401, et seq., effective December 14, 2004, the Pennsylvania Legislature directed how the Commission is to establish these payment agreements.  Since this proceeding is a hearing de novo, Chapter 14 mandates apply here.  Accordingly, the BCS payment plan for this account can no longer be accepted.



Section 1405(a), 66 Pa. C.S.A. 1405(a), authorizes the Commission to establish payment agreements between a public utility and a customer within certain limits.  Section 1405(b)(2), 66 Pa. C.S.A. 1405(b)(2), sets two years as the length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement investigated by the Commission if the gross monthly household income level of the customer exceeds 150% but is not more than 250% of the federal poverty level.  Section 1403, 66 Pa. C.S.A. §1403, defines “household income” as “[t]he combined gross income of all adults in a residential household who benefit from the public utility service.”  


Ms. Warner’s gross monthly household income is $1,680.00 without her son’s $223.00 SSI payment and $1,903.00 with it.  Finding of Fact No. 8.  Either amount places Ms. Warner’s gross monthly household income over 150% but not more than 250% of the federal poverty level.  Accordingly, the order below directs West Penn to divide by 24 the outstanding balance at the time it renders its first bill after the Commission’s final order, and add the resulting amount to Ms. Warner’s budget bill each month.



In addition, Sections 1405(f) and 1410(2), 66 Pa. C.S.A. §§1405(f) and 1410(2),  contain the following language:

Pending the outcome of a complaint filed with the Commission, a customer shall be obligated to pay that portion of the bill which is not in dispute and subsequent bills which are not in dispute.

As of the date of the hearing, Ms. Warner had not made $1,570.00 in payments in compliance with the BCS decision.  Finding of Fact No. 7.  This obligation continues until entry of the Commission’s Order disposing of a case.
  Accordingly, Ms. Warner will be directed to pay West Penn for all missed payments under the BCS payment plan within 30 days after entry of the Commission’s Order disposing of this case.



For the foregoing reasons, Ms. Warner’s complaint will be dismissed with prejudice and the following Order will be entered.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2. Ms. Warner has not met her burden of proving that she is entitled to the relief she seeks from this Commission.

3. The payment plan established in the following Order complies with the applicable provisions of the Public Utility Code, as well as with the regulations and existing precedent of this Commission.

ORDER



THEREFORE,



IT IS ORDERED:

1. That the complaint of Angel M. Warner v. West Penn Power Company, at Docket No. C-20042897, is dismissed with prejudice for her failure to appear and prosecute.

2. That within 15 days of the entry date of the Final Commission Order, Respondent shall issue a bill to Complainant, consisting of all missed payments under the BCS Decision issued November 29, 2003 at BCS Case No. 1543678.
3. That the bill issued in accordance with Ordering Paragraph No. 2 is due and payable by Complainant within 30 days of issuance.
4. That in addition to the payment directed in Ordering Paragraph Nos. 2 and 3, the Complainant shall pay to Respondent the monthly budget amount of her bills as they come due, and, in addition, an amount equal to the result of dividing by 24 Complainant’s outstanding account balance, as of the entry date of the Final Commission Order, to reduce the arrearage owed on this account, on the date due for the payment of each monthly bill, effective with the first monthly bill received after the entry date of the Final Commission Order; and it is ordered further that if Complainant makes the lump sum payment in accordance with Ordering Paragraph 2, Respondent adjust the additional amount calculated in accordance with this Ordering Paragraph.
5. That Complainant shall continue to pay the Respondent by the due date her monthly budget amount of the bills as they come due, plus the additional amount calculated in accordance with Ordering Paragraph No. 4.

6. That, so long as the Complainant adheres to the terms of this Order, the Respondent shall not assess any late payment charges nor shall Respondent terminate service to the Complainant, except for valid safety and/or emergency reasons.

7. That if the Complainant fails to adhere to the terms of this Order, the Respondent is hereby authorized to terminate the Complainant’s service pursuant to the provisions of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the Commission’s regulations, 52 Pa. Code §§56.1, et seq.

Dated:  January 21, 2005
















Larry Gesoff







Administrative Law Judge
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