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HISTORY OF THE PROCEEDING



This decision dismisses with prejudice a Formal Complaint filed by Perry Waller (Complainant) against Verizon Pennsylvania Inc. (Verizon or Respondent) on October 18, 2004, requesting that the Commission resolve the problem with an alleged overbilling and incorrect telephone bill.


Respondent filed a Motion for More Specific Pleading (Motion) on November 29, 2004, averring that the Complaint was vague and incomplete and requesting that Complainant be directed to file an amended complaint with specific facts concerning his dispute.  Complainant did not file a response to the Motion.  


The matter was assigned to me by Motion Judge Assignment Notice dated December 3, 2004.  By Order Granting Motion for More Specific Pleading (Order) issued January 3, 2005, pursuant to Section 5.101(a)(4) of the Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code §5.101(a)(4), I granted Verizon’s Motion and directed Complainant to file an amended complaint within 20 days of service of the Order.  The Order directed that the amended complaint must contain facts that support and clarify Complainant’s dispute.  Complainant was encouraged to include in his amended complaint the specific charges or services in dispute, the timeframe during which the alleged overbilling occurred or the bills where the disputed charges appeared, and the total amount in dispute.  Finally, the Order directed that if Complainant failed to file an amended complaint within 20 days of service of the Order, his Formal Complaint would be dismissed with prejudice.



Complainant has not filed an amended complaint in compliance with my Order of January 3, 2005, and his complaint should be dismissed for failure to prosecute.      

FINDINGS OF FACT



1.
Complainant is Perry Waller, 6212 Chestnut Street, Apt. No. 4I, Philadelphia, Pennsylvania 19139.


2.
Respondent is Verizon Pennsylvania Inc., a jurisdictional public utility providing telephone service in the Commonwealth of Pennsylvania.



3.
On October 18, 2004, Complainant filed a Formal Complaint with the Commission requesting that the Commission resolve the problem with an alleged overbilling and incorrect telephone bill.  


4.
Respondent filed a Motion for More Specific Pleading on November 29, 2004, averring that the Complaint was vague and incomplete and requesting that Complainant be directed to file an amended complaint with specific facts concerning his dispute.


5.
Complainant did not file a response to the Motion for More Specific Pleading.


6.
By Order Granting Motion for More Specific Pleading issued January 3, 2005, I ordered Complainant to file an amended complaint within 20 days of service of the Order that contains specific facts that support and clarify his dispute.



7.
Complainant has not filed an amended complaint in compliance with my Order of January 3, 2005.
DISCUSSION



Administrative agencies, like the Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard. Schneider v. Pa. Public Utility Comm., 479 A.2d 10, 15 (Pa. Commw. 1984).



Complainant initiated this proceeding.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proving by a preponderance of the competent evidence that Verizon has in some fashion violated the provisions of the Public Utility Code, the regulations of the Commission or any Orders, laws or regulations that the Commission has authority to enforce. 66 Pa. C.S. §332(a).  


Complainant cannot expect the process to go forward without his active and willing participation.  He has been provided every opportunity to participate.  The December 3, 2004, Motion Judge Assignment Notice indicating that Verizon had filed its Motion and the Order Granting Motion for More Specific Pleading of January 3, 2005, were sent to Complainant by first class mail and neither have been returned by the post office.  As a result, it is presumed that Complainant received these documents as they were mailed to the address he listed on his Complaint. Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994); Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584, 585 (Pa. Super. 1997).  



Complainant’s failure to comply with my Order of January 3, 2005, and amend his Complaint so that Verizon could file a meaningful answer is a failure to prosecute his Complaint.  This warrants dismissal of the Complaint with prejudice. Jefferson v. UGI Utilities, Inc., PUC Docket No. Z-00269892, Order entered December 26, 1995.    
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties to this proceeding.  


2.
The Complaint should be dismissed with prejudice for Complainant’s failure to amend his complaint so that Verizon could file a meaningful answer because his failure to do so is a failure to prosecute his complaint.
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint filed by Perry Waller, against Verizon Pennsylvania, Inc., at PUC Docket No. C-20043897, is dismissed with prejudice for failure to prosecute.


2.
That the docket in this proceeding be marked closed.
Dated:
February 7, 2005



_____________________________








Veronica A. Smith 







Chief Administrative Law Judge
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