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INITIAL DECISION

Before

Amanda N. Rumsey

Special Agent

HISTORY OF THE PROCEEDING
On April 15, 2004, Michael Horan (Complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission against PECO Energy Company (Respondent) essentially alleging an inability to pay his utility bills.  On May 17, 2004, Respondent filed an Answer denying the material averments of the Complaint.
A Telephone Hearing Notice, dated August 12, 2004, notified the parties that an Initial Telephone Hearing was scheduled for Thursday, January 20, 2005 at 2:00 p.m.  This notice advised the parties of their responsibility to provide a current telephone number where they could be contacted for the hearing and specifically advised Complainant that he must provide a telephone number as none was listed on his Complaint.  This case was assigned to me pursuant to 52 Pa. Code §56.174.

I issued a Prehearing Order on September 8, 2004, reminding the parties of the date and time of the hearing and advising them that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules and reminded them of their responsibility to provide a current telephone number where they could be contacted for the hearing.
In accordance with the provisions of the Prehearing Order, by cover letter dated January 11, 2005, Respondent submitted three copies of three (3) proposed exhibits for possible use at the Initial Telephone Hearing.  Copies of these documents were also mailed to Complainant.
The hearing convened as scheduled.  Lisa A. Lutz, Esquire appeared, via telephone, on behalf of Respondent.  Despite direction to do so, Complainant did not provide a telephone number where he could be reached to participate in the hearing and Respondent did not have a telephone number on file for him.  The hearing proceeded as scheduled.
Ms. Lutz presented the testimony of one witness, Anita Armstead and introduced three exhibits, which were admitted into the record.  Ms. Lutz moved for dismissal of the Complaint based upon Complainant’s failure to appear and prosecute his case.  That Motion will be granted in the Ordering Paragraphs below.  The record closed at the conclusion of the hearing.
FINDINGS OF FACT

1.
Complainant is a residential electric service customer of Respondent and takes service at 3261 Salmon Street, Philadelphia, Pennsylvania.
2.
A Telephone Hearing Notice and Prehearing Order were mailed to Complainant, at the address provided on his Complaint, informing him that a telephonic hearing was scheduled for January 20, 2005.
3.
These documents have not been returned to the Commission by the United States Postal Service as undeliverable.  
4.
The hearing notice and Prehearing Order advised Complainant that he must provide a telephone number where he could be contacted to participate in the hearing.  Complainant did not provide a telephone number or otherwise contact the presiding officer or the Office of Administrative Law Judge.  

5.
Complainant failed to appear for the Hearing.

6.
Complainant did not settle nor withdraw his Complaint prior to the scheduled hearing date or obtain a continuance.

7. 
Complainant participates in Respondent’s CAP program.  Through this program, he receives a 75% discount on the first 500 kWh of electricity used per month and a 30% discount on the next 100 kWh used.
8.
On March 2, 2004, the Bureau of Consumer Services (BCS) issued an informal decision at Case No. 1368339 directing Complainant to pay a lump sum of $417 by March 23, 2004 and then pay, beginning with an extended April 2004 billing due date, his monthly budget bills plus $15 per month towards his overdue account balance

9.
Since the informal decision was issued, no payments have been made on Complainant’s account.  No customer payments have been made on this account since its initiation in December 2002.
10.
A medical certificate was received on this account in April 2003.  

11.
Complainant’s account has never been terminated for non-payment.

12.
As of the hearing date, Complainant’s account balance for service with Respondent was $3041.38.
13.
Respondent requested that an Order be entered directing Complainant to pay a catch-up amount and then make payments as required by the prior BCS decision.

DISCUSSION

In his Formal Complaint, Complainant alleged that he had a medical condition that necessitated the continuation of electric service and requested a payment arrangement.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).  Clearly, by failing to appear for the scheduled hearing and present evidence, Complainant was unable to sustain this burden.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994)
Neither the Telephone Hearing Notice nor my Prehearing Order was returned to the Commission by the post office as undeliverable.  Therefore, it is presumed that Complainant received these documents and had sufficient notice of the day, date and time of the scheduled Hearing.  These documents also advised Complainant of his responsibility to provide a telephone number where he could be contacted for the hearing.  His failure to appear for the hearing is unexcused and this case will be dismissed with prejudice.  Martin W. Jefferson v. UGI Utilities, Inc., Opinion and Order entered December 26, 1995 at Docket No. Z-00269892.

When a Complainant fails to appear for a hearing, the informal decision of the BCS becomes the operative decision of the Commission.  Turner v. PECO Energy Company, Opinion and Order entered April 11, 1996 at Docket No. C-00956999.  An informal BCS decision was issued in this case on March 2, 2004 at BCS Case No. 1368339.  That decision directed Complainant to pay a lump sum (to continue service) of $417 and then pay, beginning with the April 2004 billing due date, his monthly CAP rate budget bills plus $15 per month towards his overdue account balance.  No payments have been made on this account since the BCS decision was issued.  In fact, no customer payments have been made on this account since service was connected in December 2000.
A customer is required to pay his/her current undisputed bills for utility service while appealing a BCS payment arrangement and a customer who fails to make such payments, is required to make a catch-up payment.  A catch-up payment consists of the total of all missed payments for consumption since the informal decision was issued plus any lump sum payment ordered by that decision.  Charles Stammel v. PG Energy, Opinion and Order entered May 21, 2003 at Docket No. C-20027994; Linda Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z-01215104.
As of the hearing date, the catch-up amount owed to Respondent, based upon budget billing was $1379 and was calculated as follows: $417 (lump sum) + $364 ($91BB X 4 (4/04 – 7/04)) + $404 ($101BB X 4 (8/04 – 11/04)) + $194($97BB X 2 (12/04-1/04)) = $1379.
Within fifteen (15) days of entry of the Final Commission Order, Respondent shall issue a bill to Complainant in an amount equal to all amounts owed for consumption but not paid since the informal BCS Decision was issued.  Complainant shall pay this amount within thirty (30) days of receipt thereof and then pay his monthly budget bills (calculated under the CAP Rate) plus $15 per month towards his overdue account balance.  See: Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z-01215104.
Complainant must meet his monthly payment obligations to Respondent, as set forth in the Ordering Paragraphs below, to avoid service termination.



Finally, Respondent has provided service to Complainant without payment for a period of at least four years, at the expense of its other ratepayers.  This practice is unacceptable and although it has not violated the Public Utility Code or Commission Regulations, the utility should have been more attentive in addressing this issue before Complainant accrued a sizeable account balance.
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.
2. Respondent has not violated any provision of the Public Utility Code, Commission Regulations or Commission Order.
3.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994).

4.
When a Complainant fails to appear for a hearing, the informal decision of the BCS becomes the operative decision of the Commission.  Turner v. PECO Energy Company, Opinion and Order entered April 11, 1996 at Docket No. C-00956999.

5.
A customer is required to make payments according to the prior informal BCS decision while appealing the BCS plan and if the customer fails to make such payments, he is required to make a catch-up payment.  Stammel v. PG Energy, Opinion and Order entered May 21, 2003 at Docket No. C-20027994; Claypool v. T.W. Phillips Gas & Oil Co., Opinion and Order entered December 22, 1995 at Docket No. Z-00248730.
ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the motion of PECO Energy Company to dismiss the Complaint of Michael Horan at Docket No. Z-01368339 is granted.

2.
That the Formal Complaint filed by Michael Horan against PECO Energy Company at Docket No. Z-01368339 is dismissed with prejudice for failure to prosecute.

3.
That within fifteen (15) days of entry of the Final Commission Order, PECO Energy Company shall issue a bill to Michael Horan, in an amount equal to the sum of all amounts owed for consumption but not paid, as required by the informal BCS decision issued March 2, 2004.  This bill shall be calculated in accordance with the Commission's Order in Stammel v. PG Energy, a Division of Southern Union Company, Opinion and Order entered May 21, 2003 at Docket No. C‑20027994 and Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z‑01215104.



4.
That Michael Horan shall pay to PECO Energy Company, an amount equal to the bill issued pursuant to Ordering Paragraph 3 within thirty (30) days of issuance and pay, on or before the monthly billing due date, his budget bills (as from time to time recalculated based upon usage) plus $15 per month towards his overdue account balance.

5.
That, as long as Michael Horan keeps the payment schedule stated in this order, PECO Energy Company shall not suspend or terminate his utility service except for valid safety or emergency reasons.

6.
That, if Michael Horan does not keep the payment schedule stated in this Order, PECO Energy Company is authorized to suspend or terminate his utility service in accordance with the Commission's regulations in Chapter 56 of Title 52 of the Pennsylvania Code.
Dated: February 8, 2005
_________________________






Amanda N. Rumsey






Special Agent
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