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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions of Jersey Central Railroad, Inc. (Complainant) filed on May 17, 2004, to the Initial Decision of Administrative Law Judge (ALJ) Herbert Smolen issued on April 26, 2004.  Replies to Exceptions have been filed by PPL Electric Utilities, Corp. (Respondent) on May 26, 2004.
History of the Proceeding


On December 26, 2001, Complainant filed a formal Complaint against the Respondent which alleged that the electric meter at the Complainant’s premises was inaccurate; that the Respondent had over billed the Complainant from December 2000 to August 2001; and that the Respondent had filed suit in Luzerne County against the Complainant seeking the amount of $10,933.34 plus late fees in the amount of $2,700.00.  The Complainant requested that its meter be tested and the amount of the billings be reduced.  The Respondent filed an Answer which admitted that it had filed suit in Luzerne County against the Complainant, but denied the remaining material allegations of the Complaint.



Evidentiary hearings were held before ALJ Lovenwirth on September 25 and December 4, 2002.  Both Parties were represented by counsel and presented testimony and exhibits.  Main Briefs and Reply Briefs were filed.  Upon the retirement of ALJ Lovenwirth, the proceeding was transferred to ALJ Smolen.  At that time the record was reopened to afford the Parties an opportunity to present oral argument.  A hearing was held on March 15, 2004, for that purpose.



On April 26, 2004, ALJ Smolen issued his Initial Decision.  ALJ Smolen determined that the Complainant had failed to produce a prima facie case in support of its Complaint.  The ALJ also determined that, assuming a prima facie case had been made, the Respondent successfully rebutted the Complainant’s contentions.  On that basis, the ALJ dismissed the Complaint.  The Complainant filed Exceptions on May 17, 2004.  The Respondent filed Reply Exceptions on May 26, 2004.
Discussion


We note that any issue or Exception that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well established that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. Ct. 1993); also see, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. Ct. 1984).


The ALJ made sixty-five Findings of Fact and issued five Conclusions of Law.  The Findings of Fact and Conclusions of Law are adopted unless overruled expressly or by necessary implication.



The facility at issue in this proceeding is an old train station with 12 to 14 train cars attached to the station.  The facility has been converted to several bars, cafes, a kitchen, nightclub, patio and saloon areas.  Additional areas exist for storage, bathrooms and offices.  The facility is approximately 16,393 square feet.  A second floor exists which is approximately 2,300 square feet.  (I.D. at 2-3).  



The amount in dispute is $18,564.00 for the period from December 2000 to August 2001.  The Complainant paid approximately $7,630.00 for that period, leaving a balance due, according to the Respondent, of $10,933.34 plus late fees of $2,700.00.  According to the Complainant, several areas of its facility were shut down during the disputed period, which should have reduced the electric charges.  (I.D. at 12).  The Respondent testified that the meter at the facility was accurate and that the facility had the potential for using the service billed.  (Id.).


The ALJ properly described the Complainant’s burden in this proceeding.  The ALJ found that to succeed in this proceeding, the Complainant would have to produce credible and competent evidence to show that the metered usage exceeded the actual usage.  Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217, 1220 (Pa. Cmwlth. Ct. 2001).  Noting the Complainant’s status as a commercial customer, the ALJ also stated that in order for the Complainant to make out a prima facie showing, it “must demonstrate that its bills have ‘substantially deviated from the expected usage.’”  Kupstas v. Pennsylvania Gas and Water Co., 76 Pa. PUC 334, 338 (1992).  (Emphasis in the original).  The ALJ then correctly observed that if a prima facie case is made out, the utility must then rebut that showing with evidence that is at least coequal.  (I.D. at 14).


As discussed by the ALJ, the Complainant presented its case from the standpoint that it had reduced consumption in various portions of the subject property, limited operations and installed a new gas stoker.  The Complainant calculated that it had reduced the space in use to approximately 23% of the total facility.  On that basis, the Complainant argued that its electric bill for the disputed bill should have been only 23% of the normal bill when the facility was in full use.  (I.D. at 15).



The ALJ agreed with the Respondent that the Complainant failed to introduce specific evidence regarding its efforts to close off various parts of the facility; its efforts to reduce electric usage as a result of the reduced use; or the impact of a newly installed gas boiler on electric use.  (I.D. at 15).  The ALJ also found that the Complainant was not convincing in its descriptions regarding the draining of water supplies during the shut-down process, which would have been necessary had electric usage been curtailed as stated by the Complainant.  (Id. at 16).  The ALJ further found that to the extent there were reduced operations, that reduction in use was reflected in overall lower billings for the period.  (Id. at 17).  Accordingly, the ALJ found that the Complainant had failed to meet its burden.  (I.D. at 18).


The Respondent introduced evidence regarding the accuracy of the meter and an energy audit.  The ALJ determined that the energy audit established that the Complainant had the potential to use the energy billed, even under the Complainant’s described limited operations.  On that basis, the ALJ determined that even if the Complainant could be said to have put forth a prima facie case, the Respondent successfully admitted evidence in rebuttal that was at least coequal in value to that submitted by the Complainant.  (I.D. at 18-22).



The Complainant’s Exceptions are presented in two sections.  First, the Complainant simply restates the ALJ’s Findings of Fact with which it disagrees in a fashion which casts its position in a better light.  As an example, the ALJ found in Finding of Fact No. 21, that the Complainant’s witness did not testify as to the size of a new gas boiler.  (I.D. at 3).  The Complainant restates the Finding of Fact and notes that the witness testified that the gas boiler size was “large.”  (Exc. at 1).  A review of the testimony reveals that the witness testified that the boiler was “large” but that he did not know the actual heat rating or capacity of the unit.  (Trans. at 56).  Thus, the Complainant is correct that the testimony stated that the gas boiler was “large.” But the testimony did not provide specific information as to the heating capacity of the gas boiler which would have supported a finding as to its heating capability and its impact on the Complainant’s electric usage.  (I.D. at 15).


The Complainant’s discussion of the Findings of Fact continues in that fashion.  The restatements of fact advanced by the Complainant are vague and conclusory, without any specific support or persuasive argument as to how the conclusion shows that the Respondent over billed the Complainant.  (Exc. at 1-5).  These Exceptions do nothing to show error on the part of the ALJ.  While the Complainant freely quotes its own testimony and argument, it presents nothing in its Exceptions which convinces us that the ALJ was in error.  As stated by the Respondent, the Complainant’s testimony was “vague and conclusory, unsupported by documentation, contradictory, . . . .”  (R.Exc. at 1).  Without additional record discussion or more specific evidentiary support, the Complainant is no more successful on Exceptions than it was before the ALJ.  Certainly, the Complainant’s first Exception relating to the Findings of Fact do not even approach the level demanded by Milkie and Kupstas.


Next, the Complainant discusses the ALJ’s Conclusions of Law.  According to the Complainant, the ALJ applied the wrong standard and required the Complainant to prove its case “beyond a reasonable doubt.”  (Exc. at 5).  The Complainant asserts that the ALJ’s discussion of the Complainant’s evidence indicates that the ALJ required too much detail and ignored the common sense implications of the Complainant’s case.  (Id. at 6-8).


The Respondent rejoins that the Complainant wholly failed to produce consistent, credible evidence in support of its claims.  The Respondent lists several instances of the Complainant’s testimony which were inconsistent, confusing and contradictory.  (R.Exc. at 1-5).  Accordingly, the Respondent argues that the ALJ applied the proper standard of proof and was correct to find that the Complainant failed to meet it.



We will deny the Complainant’s Exceptions regarding the ALJ’s Conclusions of Law.  As set forth in detail in the Initial Decision, the ALJ applied the correct standard to the Complainant’s burden of proof in this matter.  The ALJ was correct in finding that the Complainant failed to meet its burden of proof in the first instance.  But the ALJ went even further and also found that the Respondent submitted evidence that was at least coequal in value and effectively rebutted the Complainant’s case.  (I.D. at 17; 21).


In this regard, the ALJ set forth several specific issues in which he found that the Complainant was not convincing.  (I.D. at 15-17).  The ALJ also stated:

[W]hile the Complainant attempted to demonstrate high billings during the disputed period by showing reduced hours of operation and closed areas of the facility, these efforts were, indeed, reflected in the overall lower billed Kw (demand) and Kwh billings during said period.  Thus, from the record evidence, it would appear that Complainant’s claimed conservation efforts did result in reduced billings, but not as much a reduction as Complainant believes are [sic] warranted.

(I.D. at 17).



With regard to the Respondent’s case on rebuttal, the ALJ noted that the Respondent included evidence of meter accuracy together with an energy audit which the ALJ found to be “convincing.”  (I.D. at 18).  With regard to the energy audit, the ALJ found that the Respondent conducted the audit with the Complainant and Complainant’s counsel present and “utilized Complainant’s information that certain areas of Complainant’s facility were in use and other areas were not.”  (Id. at 19).  Accordingly, the ALJ found that Respondent’s energy audit accounted for the Complainant’s claimed reduced usage and accurately indicated that the Complainant had the potential to use the energy billed.  (Id.).


The ALJ presented a detailed discussion of the Respondent’s testimony in rebuttal and noted that it was far more specific and convincing than that of the Complainant.  (I.D. 20-21).  We agree.  Nothing in the Complainant’s Exceptions points us to any error on the part of the ALJ.  Nor does the Complainant point to any evidence of record which approaches the quality of evidence presented by the Respondent.  Like the ALJ, we find that the Complainant failed to present a prima facie case.  Also like the ALJ, we find that even had the Complainant presented a prima facie case, the Respondent presented evidence in rebuttal that was of much higher quality and certainly more than sufficient to rebut the Complainant’s case.  Again, the Complainant’s arguments in this section of its Exceptions do not satisfy the requirements of Milkie and Krupstas so as to show that there were high bills issued which did not accurately reflect consumption.
Conclusion


For the foregoing reasons, we will deny the Exceptions, adopt the Initial Decision and dismiss the Complaint; THEREFORE,


IT IS ORDERED:



1.
That the Exceptions of Jersey Central Railroad, Inc. are denied.



2.
That the Initial Decision issued by Administrative Law Judge Smolen on April 26, 2004, at this docket is adopted.



3.
That the Complaint filed by Jersey Central Railroad, Inc. is dismissed.







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 3, 2005
ORDER ENTERED:  March 7, 2005
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