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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition pursuant to Section 332(h) of the Public Utility Code, 66 Pa. C.S. § 332(h), is the Initial Decision of Administrative Law Judge (ALJ) Allison K. Turner dated October 26, 2004.


Upon consideration of this matter, we substantially affirm ALJ Turner’s Initial Decision to dismiss the instant Complaint.  However, we affirm on the sole basis that the Commission lacks subject matter jurisdiction since inside wiring at the premises of a telephone utility’s end-user customer is no longer tariffed or provided as a jurisdic​tionally regulated service by telephone utilities that operate in the Commonwealth under the Commission’s regulatory oversight.
History of the Proceeding


We adopt the relevant portions of the ALJ’s Initial Decision in recounting the history of this proceeding.  On November 24, 2003, Samuel Y. Botts/VIGORworks Fitness Center (Customer or Complainant) filed this Formal Complaint against Verizon Pennsyl​vania Inc. (Verizon PA or Company) averring that Complainant was billed almost $1,000.00 in labor costs by Verizon PA, but that the Company had never provided Complainant with an estimate prior to doing the work, nor did it explain that there would be any charges at all.  



Complainant wanted this Commission to recognize that Verizon PA engaged in unfair business practices in charging it for something it was never aware of or agreed to.  Complainant wanted the Commission to direct Verizon PA to remove these charges from its account. 



The Office of Administrative Law Judge (OALJ) reviewed this case for Mediation, but it was referred for hearing.



On August 30, 2004, Verizon PA filed an Answer and simultaneously a Motion to Dismiss (Motion).  Verizon PA admitted that it performed installation work for Complainant, with a completion date of March 10, 2004, and that it charged between $978.00 and $998.00 for labor and parts.  It also admitted that Complainant filed an Informal Complaint on March 20, 2004.  Verizon PA’s Motion was accompanied by a Notice to Plead.  Verizon PA stated that it carries Complainant’s account as a business account, that Complainant is a corporation according to their records, and that under the Commission’s regulations, Complainant should have been represented by counsel.  Verizon PA also averred that under a prior Commission Order, all inside wiring had been detariffed, turned over to the customer, and deregulated, and that the Commission has no jurisdiction over this matter.



On September 2, 2004, Complainant replied to the Motion to Dismiss.  Complainant asserted that Verizon PA itself referred Complainant to the Commission, that Complainant filed an Informal Complaint, and that Verizon PA participated in that process.  Thus, Complainant claimed that Verizon could not argue that the Commission lacked jurisdiction.  Complainant also contended that it never received any estimate or notice of the costs from a technician, and was never able to speak to a Company supervisor.  Complain​ant also argued that the issue is not the amount of the charges, but the “illegal” and “unethical” failure to provide Complainant with an estimate, so that it could decide whether to move forward with Verizon PA, or to seek another vendor to perform the installation work.  Complainant contended that the PUC does have jurisdiction and an obligation to hear the case and decide whether Verizon PA engaged in unfair business practices.



By Notice issued September 7, 2004, the OALJ assigned the Complaint and Motion to ALJ Turner.  The Notice provided Complainant with 10 days from the date of the Notice to respond to the Motion, and directed the Parties to send any further correspondence to the ALJ.  The ALJ received no further correspondence from either Party.

Discussion


ALJ Turner correctly established that the Verizon PA Motion had been properly filed in accordance with the Commission’s applicable regulations in 52 Pa. Code § 5.101.  Verizon PA set forth the following reasons, both in its Answer to the Complaint and in its Motion, why the Commission does not have jurisdiction in the subject matter of the Complaint.  Verizon stated the following:
The charges disputed by the Complainant were for work performed on the customer’s side of the demarcation point, ....[and] therefore, ... the Commission has no jurisdiction to decide the validity of this charge, and the issues raised in the formal complaint are of no merit.

Verizon PA Answer, ¶ 4

Charges for inside wiring services are not tariffed, and are not regulated by the Commission:

Re: Detariffing of Inside Wire, 62 Pa. PUC 511 (1986); Leslie D. Jacobson v. Bell Atlantic – Pennsylvania, Inc., Docket No. F-00594475 (Initial Decision dated June 28, 1999), Final Order entered August 23, 1999.

Accordingly, the Commission is without jurisdiction to hear the allegations raised by the Complainant regarding any inside wiring work performed by Verizon PA.

Verizon PA Motion, ¶ 3.  



ALJ Turner established that the Commission has addressed the “jurisdiction” issue in customer complaints involving inside wiring.  The Commission has previously adopted a ruling directly on point.  Jacobson, supra.  In Jacobson, a complaint raised the issue of the ability of a customer to complain about Bell Atlantic-Pennsylvania’s (predecessor company to Verizon PA) refusal to replace her inside wiring, despite her subscription to the Maintenance Agreement for Inside Wire at a cost of $1.25 per month.  In that decision, the ALJ ruled that:


Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. PA State Police, 152 Pa.Cmwlth. 409, 619 A.2d 390 (1992), Alloc. Den., 637 A.2d 293 (1993).

With respect to maintenance of inside wiring, all jurisdictional local exchange companies were required to detariff customer wiring services, effective January 1, 1987.  Re Detariffing of Inside Wire, 62 PA PUC 511 91986), 79 PUR4th. 407 (1987).  Consequently, “[t]he terms and rates for this service [are] not . . . regulated by this Commission.”  62 PA PUC at 512.

The deregulated inside wiring services and charges of respondent are not offered under tariff, but are private and competitive in nature.  Complainant may use the services of tradesmen to replace the substandard inside wiring in complainant’s residence if respondent’s charge is unacceptable. …

Initial Decision at 5-6, citing Leslie D. Jacobson v. Bell Atlantic-Pennsylvania, Inc., Docket No. F-00594475, (Initial Decision dated June 28, 1999, at 4; Final Order entered August 23, 1999).


In view of the applicable precedent, ALJ Turner correctly granted Verizon PA’s Motion and dismissed the instant Complaint on the primary basis that this Commis​sion lacks subject matter jurisdiction.
  Since this Complaint is properly dismissed based on the Commission’s lack of subject matter jurisdiction over inside wiring, the other issues raised are moot.
Conclusion


We substantially affirm the Initial Decision of `ALJ Allison K. Turner grant​ing Verizon PA’s Motion and dismissing the instant Complaint.  We hereby modify ALJ Turner’s Initial Decision in that the dismissal of the instant Complaint is solely based on the Commission’s lack of subject matter jurisdiction over inside wiring consis​tent with this Opinion and Order; THEREFORE,


IT IS ORDERED:


1.
That the Formal Complaint filed by Samuel Y. Botts/VIGORworks Fitness Center against Verizon Pennsylvania Inc. is dismissed.



2.
That the Initial Decision of Administrative Law Judge Allison K. Turner is adopted, as modified by this Opinion and Order.



3.
That the record in this case be marked closed.








BY THE COMMISSION,







James J. McNulty








Secretary 

(SEAL)

ORDER ADOPTED:
January 13, 2005
ORDER ENTERED:
February 14, 2005
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