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C-20042866
v.

Jai-Ambe, Inc., Jai-Mai, Inc. and 

Drums Motel, LLC

OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration is the Petition for Interlocutory Review (Petition) filed on December 30, 2004, by Jai Ambe, Inc. Jai-Mai, Inc., and Drums Motel, LLC (Respondents).  On January 6, 2005, Melrose Realty Company, Inc. (Complainant) filed its Reply in Opposition to the Petition along with a supporting Brief.  The Respondents are essentially seeking review of Administrative Law Judge (ALJ) Ember Jandebeur’s December 16, 2004 denial of its second Motion for Judgment on the Pleadings.  The alleged material questions for which the Respondents seek interlocutory review are as follows:  

1- Whether the Initial Decision in Pilot Travel Centers, LLC v. Jai Mai, Inc., Docket No. C-20031054 (Pilot) answered the de facto public utility issue raised herein, thereby barring the instant action on the grounds of res judicata and/or collateral estoppel?

2- Whether the issue of termination of service was rendered moot by the Respondents’ indication that they had no present intent of terminating service and by the Initial Decision in Pilot?  

3- Whether the financial disclosure requested by the Complainant is an issue ripe for review?

4- Whether the Complainant has standing to bring the instant refund action when it failed to allege that it paid fees to the Respondents?  

5- Whether the imposition of a fine against the Respondents would be more appropriately considered in the Pilot proceeding?    
History of the Proceeding


On April 26, 2004, the Complainant filed a Formal Complaint alleging that the Respondents operate a regional sewage treatment plant that is a de facto public utility.  The Complainant alleged that the Respondents planned to terminate sewage service to the Complainants’ Sugarloaf property without complying with the termination procedures mandated by the Commission.  The Complainant requested that: (1) the Respondents be deemed a public utility in accordance with 66 Pa. C.S. § 102; (2) the Respondents be enjoined from terminating service to the Complainant; (3) the Respondent be required to provide all appropriate financial information concerning the sewage treatment facility; (4) the Respondents refund all unlawfully collected sewage treatment fees; and, (5) the Commission fine the Respondents for their violations of the Public Utility Code and the Commission’s Regulations.  

By correspondence dated May 10, 2004, the Respondents indicated that they had no present intent to terminate sewage service to the Complainant while the matter was under review by the Commission.  On May 14, 2004, the Respondents filed an Answer denying the material allegations of the Complaint and moved for dismissal of the Complaint.  The Respondents also filed New Matter alleging that the Complaint was a contract dispute over which the Commission had no jurisdiction.  On May 18, 2004, the Complainant filed its Response to New Matter denying the material averments therein.  On June 25, 2004, the matter was assigned to ALJ Jandebeur.  An evidentiary hearing was initially scheduled for September 4, 2004, but was rescheduled to February 9, 2005.    
On October 7, 2004, the Respondents filed a Motion for Judgment on the Pleadings/Summary Judgment or in the Alternative to Consolidate the matter with the Pilot proceeding (Motion).  On October 12, 2004, the Complainant filed an Answer opposing the Motion.  On October 28, 2004, the Respondents filed a Praecipe withdrawing the Motion, based on ALJ Jandebeur’s Initial Decision in the Pilot proceeding.  On November 9, 2004, the Respondents filed a second Motion for Judgment on the Pleadings (Second Motion) alleging that: (1) the Pilot decision answered the de facto public utility issue and that a second determination in the instant action is barred by res judicata and/or collateral estoppel; (2) the issue of termination of service was rendered moot by the Respondents’ indication that they had no present intent of terminating service and by the Initial Decision in Pilot; (3) the financial disclosure requested by the Complainant (related to rates the Respondents may charge in the event the Commission affirms the Initial Decision in Pilot) is an issue not ripe for review; (4) the Complainant failed to allege that it paid fees to the Respondents and therefore has no standing to pursue a refund claim; and, (5) the propriety of any fine against the Respondents should be considered in the Pilot proceeding.  On November 18, 2004, the Complainant filed a Reply in Opposition to the Respondents’ Second Motion.    


By correspondence dated November 24, 2004, the Respondents alleged that the Complainant sold the property involved in the Complaint and no longer had standing to pursue the action.  The Respondent further alleged that the Complainant admitted that it had not paid any monies to the Respondent.  By correspondence dated November 30, 2004, the Complainant confirmed that it had sold the property but argued that the sale did not affect its interest in the proceeding.  By Interim Initial Decision issued December 16, 2004, ALJ Jandebeur denied the Respondents’ second Motion for Judgment on the Pleadings.  As stated above, on December 30, 2004, pursuant to 52 Pa. Code § 5.302(a), the Respondents filed the instant Petition for Interlocutory Review of ALJ Jandebeur’s denial of its Second Motion.  By Secretarial Letter issued February 1, 2005, we waived 

the thirty-day period for consideration of an interlocutory petition set forth in 52 Pa. Code § 5.303.     
Discussion


The standards for interlocutory review of a material question sought by a participant are set forth in the Commission’s Regulations at 52 Pa. Code § 5.302(a).  That Regulation requires that the petitioning party "state . . . the compelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding."  Accordingly, the principal concern is whether interlocutory review is necessary in order to prevent substantial prejudice.  In this vein, we must consider whether the alleged error, and any prejudice flowing from that issue, could not be satisfactorily cured during the normal Commission review process.  Joint Application of Bell Atlantic Corporation and GTE Corporation; Docket No. A-310200F0002, et al. (June 10, 1999); Pa. P.U.C. v. Frontier Communications of Pa. Inc., Docket No. R‑00984411 (Order entered February 11, 1999); Pa. P.U.C. v. C.S. Water and Sewer Associates, 74 Pa. PUC 716 (1991); Re Knights Limousine Service, Inc., 59 Pa. PUC 538 (1985).


The standard for granting a Petition for Interlocutory Review is a high one.  Donnelly Directory v. Bell Telephone Co. of Pennsylvania, Docket No. C-871245, 1988 Pa. PUC LEXIS 144, *2; 66 Pa. PUC 376 (February 19, 1988).  Here, the Respondents have not stated how the issues they raised in their Petition could cause harm which, in turn, could not be cured during the course of the normal Commission adjudicative process.  “The Commission will not permit interlocutory review of ALJ rulings except upon a petition alleging extraordinary circumstances. 52 Pa. Code § 5.301.”  (Id.)  

In the request for interlocutory review, the Respondents reiterate the issues they raised in their second Motion for Judgment on the Pleadings.  In Donnelly we stated that, “[o]ur analysis starts with the observation that interlocutory review should not be used as a vehicle to second-guess the rulings of an Administrative Law Judge where there has not been a final order resolving any of the issues involved in the proceeding.  It is a more compelling observation here due to the fact that discovery and hearings have not been concluded.”  (Id. at *3-4).  Regarding the Respondents’ concerns about the effect the Pilot case will have on the instant case, we remind the Respondents that Exceptions have been filed to the Initial Decision in Pilot and that the Commission has not yet issued a final order in that proceeding.  Furthermore, the instant case involves issues that were not raised in the Pilot case.  ALJ Jandebeur is the presiding ALJ in both cases and, should there be any overlapping of issues, the ALJ may, at her discretion, reference the Pilot case once a final Commission order therein is entered.  
The Respondents also argue that their averment that they have no present intent to terminate service to the Complainant renders the Complaint moot.  This argument is not convincing especially since the Respondents conditioned their agreement to not terminate with the word present.  Whether they have the right to terminate at all is the primary issue in the Pilot proceeding which, we note, has yet to be finalized.      

In the Petition, the Respondents contend that the Complainant lacks standing because it did not aver that it paid any fees to the Respondent for service.  However, our review of the issue revealed that the Complainant alleged that “[at the time of execution of the Sewage Treatment Contract, Complainant paid the sum of $18,000 for the right of connection and usage of the BVI Sewage Treatment Facility.”  (Complaint at 8, # 32).  The terms of the contracts entered into by various Parties involved, the effect of the Complainant’s sale of the Sugarloaf property and, the propriety of a refund of any monies paid for service are all inter-related issues which cannot be determined in the absence of a thorough record.  For this reason, this matter must proceed through the Commission’s normal adjudicative process.  
Regarding the financial information and the fine requested by the Complainant, these too are issues requiring fact finding which can only be carried out during the adjudicative process.  Moreover, the Respondents have not articulated how allowing these issues to continue through the normal Commission review process will cause harm that cannot be remedied.  As such, the Respondents have failed to meet the Commission’s standard for granting interlocutory review.  Based on the foregoing discussion, we find that the Petition is not properly before this Commission.  52 Pa. Code § 5.303(2).  We do not find that substantial prejudice will result from the ALJ's denial of the Motion for Judgment on the Pleadings to such an extent that interlocutory review is warranted here; THEREFORE,


IT IS ORDERED:  That the Petition for Interlocutory Review filed by Jai Ambe, Inc., Jai-Mai, Inc., and Drums Motel, LLC is improperly before this Commission and, as such, pursuant to 52 Pa. Code § 5.303(2), this matter is hereby returned to the Office of Administrative Law Judge for further proceedings consistent with this Opinion and Order.  







BY THE COMMISSION,







James J. McNulty








Secretary

SEAL

ORDER ADOPTED:  February 3, 2005
ORDER ENTERED:  February 3, 2005
� 	By Initial Decision issued September 29, 2004, ALJ Jandebeur determined that the Respondents were a public utility and directed them to obtain a certificate of public convenience.  The Respondents filed Exceptions to the Initial Decision on November 1, 2004.  
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