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HISTORY OF THE PROCEEDING
On September 29, 2003, Ed Horenburger (Complainant) filed a formal complaint against Pennsylvania Suburban Water Company (now Aqua Pennsylvania, Inc.) (Respondent) alleging that Respondent displayed a bad “attitude” when it sent him a shut off notice after he failed to respond to its postcards stating that it needed to enter his property.  On October 30, 2003, Respondent filed an answer denying the material allegations in the complaint.

By Hearing Notice dated February 17, 2004, the parties were notified that a hearing in this case was scheduled for June 2, 2004.  A Prehearing Order that advised the parties of applicable procedural rules was also issued.  
The hearing was held as scheduled.  Complainant appeared pro se and testified.  He introduced six exhibits.  However, Respondent objected to the admission into evidence of Complainant’s exhibits on the ground of relevancy.  I sustained Respondent’s objection.  (Tr. 36).  Frances P. Orth, Esq. appeared on behalf of Respondent and presented the testimony of Jason Wiley (an Issue Resolution Supervisor for Respondent).  Respondent introduced six exhibits, all of which were admitted into evidence. The hearing transcript consists of 79 pages.  The record closed on July 2, 2004.
FINDINGS OF FACT
1.
Complainant resides at 504 Steel Road, Havertown, PA 19083.  (Tr. 4).
2.
Complainant’s property located at 214 Green Avenue, Lansdowne, PA 19050, receives water service from Respondent, and Complainant is the billing responsible party.  (Tr. 4-5, 24).
3.
Complainant’s Lansdowne property is tenant-occupied.  (Tr. 4-5, 23).

4.
In July 2000 Respondent sent a letter to Complainant requesting access to the water meter located inside his Lansdowne property.  (Tr. 45-46).
5.
In March 2002, Complainant contacted Respondent regarding his estimated bills.  At that time Respondent asked Complainant to schedule an appointment to have his meter changed, and he refused.  (Tr. 46). 

6.
In January 2003, Respondent issued a postcard to Complainant requesting that he contact it and schedule an appointment for it to visit his Lansdowne property and access his water meter in order to correct a potential problem it noticed.  (Tr. 42-43, Aqua Ex. 2).

7.
The potential problem that the postcard referred to was estimated bills.  Between November 13, 2000 and May 9, 2003 Complainant received nine estimated bills from Respondent.  That is because the remote meter reading device then installed in the Lansdowne property was read through the telephone line in the property, and as tenants in the property changed, the telephone number changed, but Respondent was not apprised of the changes in the telephone number and therefore was unable to read the water meter.  (Tr. 56-58, Aqua Ex. 6).

8.
In March 2003, Respondent sent a second postcard to Complainant.  The second postcard stated that Respondent had not heard from Complainant regarding the first postcard and that in order for Complainant to avoid possible interruption of water service to his Lansdowne property he needed to contact Respondent and schedule an appointment for it to access his water meter.  (Tr. 44-45, Aqua Ex. 3).
9.
After still not hearing from Complainant after it had issued the second postcard, Respondent issued to Complainant a “10 – Day Notice of Water Shutoff.”  The 10 – Day Notice provided that Complainant had not responded to Respondent’ s two postcards and therefore service to his Lansdowne property would be shut-off on or after a stated date unless the meter maintenance is completed or a complaint is filed.  (Aqua Ex. 4).

10.
Complainant consequently contacted Respondent and scheduled an appointment for it to access his meter.  On May 30, 2003, Respondent installed a radio frequency AMR device in Complainant’s Lansdowne property.  (Tr. 51, 57-58).

11.
On September 4, 2003, the Commission’s Bureau of Consumer Services (BCS) issued a decision on Complainant’s informal complaint.  BCS did not find any fault in Respondent’s actions in: (1) sending letters to all customers in a targeted area to notify them of the need to contact Respondent to schedule an appointment to have their meter changed; (2) making a second attempt by sending to customers a letter postcard regarding their need to schedule an appointment with Respondent; and (3) issuing a 10 – day shut-off notice after a customer fails to respond to the first two mailings.  (Tr. 40-41, Aqua Ex. 1).   
DISCUSSION
Complainant asserts that Respondent provided unreasonable service when it failed to contact him by telephone prior to threatening to shut-off his service.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof. 66 Pa. C.S. §332(a).

To satisfy this burden, a complainant must demonstrate that the named utility violated Pennsylvania public utility law.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992), Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.



The facts of the present case are that Respondent first contacted Complainant by letter in July 2000 requesting access to the water meter inside his Lansdowne property.  And in March 2002 when Complainant contacted Respondent regarding the estimated bills he was receiving, Respondent asked Complainant to schedule an appointment to have the meter in his Lansdowne property changed.  Complainant however refused Respondent’s request.  Complainant testified that he refused to cooperate with Respondent because of a prior shut-off notice he had received from Respondent and Respondent’s failure to resolve a problem regarding the “misapplication” of his bill payments toward his Lansdowne and Havertown properties.  (Tr. 17, 20-21).  Subsequently, in January 2003 Respondent issued a postcard to Complainant requesting that he contact Respondent and schedule an appointment for it to visit his Lansdowne property and access his water meter in order to correct a potential problem it had noticed.  The potential problem that the postcard referred to was estimated bills.  Between November 13, 2000 and May 9, 2003 Complainant received nine estimated bills from Respondent.  That is because the remote meter reading device then installed in the Lansdowne property was read through the telephone line property, and as tenants in the property changed, the telephone number changed, but Respondent was not apprised of the changes in the telephone number and therefore was unable to read the water meter.  Respondent therefore wanted to remove the existing meter in Complainant’s property and install a radio frequency automatic meter reading (AMR) device.  Complainant however again failed to cooperate with Respondent.  To the reasons for refusing to cooperate referenced above, Complainant added that Respondent had failed to inform him of what the potential problem was.  (Tr. 17).  In March 2003, Respondent sent a second postcard to Complainant.  The second postcard stated that Respondent had not heard from Complainant regarding the first postcard and that in order for Complainant to avoid possible interruption of water service to his Lansdowne property he needed to contact Respondent and schedule an appointment for it to access his water meter.  Complainant again refused to cooperate with Respondent.  (Tr. 17-18).  After still not hearing from Complainant after it had issued the second postcard, Respondent issued to Complainant a “10 – Day Notice of Water Shutoff.”  The shutoff notice provided that Complainant had not responded to Respondent’s two postcards and therefore service to his Lansdowne property would be shutoff on or after a certain date unless the meter maintenance was completed or a complaint was filed.  Complainant consequently contacted Respondent and scheduled an appointment for it to access his meter.  On May 30, 2003, Respondent installed a radio frequency AMR device in Complainant’s Lansdowne property.   


Section 1501 of the Public Utility Code, 66 Pa.C.S. §1501, provides as follows in pertinent part:
§1501.    Character of Service and facilities
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.

Thus, as Complainant indicated, Respondent was required to provide him with reasonable and adequate service.  And as 66 Pa.C.S. §1501 also provides, Respondent was also required to furnish and maintain adequate, efficient and reasonable facilities (which includes meters).  Relatedly, the Commission’s regulations at 52 Pa. Code § 65.7(c) provides:

§65.7.  Metered service.
***

(c)
Access to meters.  For purposes of maintenance and operation, each public utility shall at all reasonable times have access to meters, service connections, and other property owned by it on the premises of customers.  Neglect or refusal on the part of customers to provide reasonable access to their premises for purposes of maintenance shall constitute sufficient cause for termination of service under §56.8(3) (relating to authorized termination of service).

 I also note that Respondent’s Commission-approved tariff provides in pertinent part that, “All …meters…shall be subject, at all reasonable hours, to inspection by properly identified employees of the Company.”  (Aqua Ex. 5).



The hearing record shows that Respondent was attempting to comply with the above-referenced sections of the Public Utility Code, Commission regulations and Respondent’s tariff when it sent to Complainant two postcards requesting that he schedule an appointment with it so that it could access his meter in order to correct a problem.  Respondent did not violate Pennsylvania public utility law when it issued Complainant a shutoff notice when he failed to comply.  Complainant was not relieved of his duty to comply with the postcards because of unrelated transgressions on the part of Respondent (real or perceived).  (I also note that those alleged transgressions – a prior shutoff notice and misapplication of payments – were not included in Complainant’s complaint and therefore were not addressed in this proceeding.)  I further note that Respondent was not legally required to provide in its postcards a more detailed explanation of the nature of the problem.  Certainly, if Complainant contacted Respondent and inquired, he would have been entitled to a more detailed explanation.  Also, Respondent was not legally required to contact Complainant by telephone prior to issuing a 10 – day shutoff notice.  See, 52 Pa. Code §56.91.  For all of the foregoing reasons I find that Complainant failed to meet his burden of proving that Respondent violated Pennsylvania public utility law.  I must therefore dismiss his complaint.  
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding. 66 Pa. C.S. §701.

2.
Complainant had the burden of proof.

3.
Complainant failed to meet his burden of proof.

4.
Respondent has not violated any provision of the Public Utility Code, Commission regulation or any Commission order.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed by Ed Horenburger against Pennsylvania  Suburban Water Company at Docket No. C-20031340 is dismissed.



2.
That this case be marked closed.







_____________________________








Charles E. Rainey, Jr.







Administrative Law Judge
Date:
January 31, 2005
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