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Special Agent

HISTORY OF THE PROCEEDING
On March 31, 2004, Jeanine Gibbs (Complainant) filed a Formal Complaint against PECO Energy Company (Respondent), alleging that her bills doubled after her meter was replaced  and that only half of her current account balance was actually hers.  The Complaint is an appeal from a prior informal determination of the Bureau of Consumer Services (BCS).  On May 4, 2004, Respondent filed an answer denying the material allegations of the Complaint.

By Telephone Hearing Notice, dated August 10, 2004, the parties were notified that a hearing was scheduled for Monday, December 20, 2004 at 2:00 p.m. and this case was assigned to me.
I issued a Prehearing Order on September 10, 2004, advising the parties of applicable procedures regarding submission of proposed exhibits, attorney representation, continuances, subpoenas, discovery and informal information exchange, complainant’s burden of proof, and the Commission policy encouraging settlements.  

In accordance with the provisions of the Prehearing Order, by cover letter dated December 29, 2004, the Respondent submitted three copies of three (3) proposed exhibits for possible use at the Initial Telephone Hearing. 
The hearing was held as scheduled.  Complainant appeared pro se and testified on her own behalf.  Lisa A. Lutz, Esq. appeared on behalf of Respondent, presented the testimony of one witness, Louis DuBois, and introduced three exhibits, which were admitted into the record.  The record closed on January 20, 2004 pursuant to a notation on the hearing report.
FINDINGS OF FACT
1. Complainant is a residential electric service customer of Respondent and takes service at 80 E. Montana Street, Philadelphia, Pennsylvania.  She initiated service at this address in November 2002.  
2. Prior to establishing an account for service at the address above, Complainant was a residential electric service customer of Respondent and took service at 892 Farson Street, Philadelphia.  
3. Complainant rents a row home where she resides with her three children (ages 15, 9 and 6).  The home uses natural gas for heating and cooking.  
4. Complainant uses electricity for lighting and to power the following electrical appliances: refrigerator, washer and dryer, microwave, 3 TV’s, a VCR, computer, 1 window unit air conditioner and a nebulizer.  
5.
Complainant’s household income includes $561.42 in SSI per month and $243 bi-weekly ($526.50 monthly) in child support.  Complainant receives $122 per month in food stamps.  
6.
Complainant’s household receives medical assistance through Keystone Mercy.

7.
Complainant’s regular, reoccurring monthly household expenses
 (excluding electric) include:

Reasonable Includable Expenses:


Rent





$174.00

Food (in addition to food stamps)


$330.00

Natural Gas




$  83.00


Telephone




$  25.00



Water





$  50.00




Bus Tokens





$  43.00









Total: $705.00



Other Claimed Expenses




Additional Telephone



$  25.00



Clothing




$300.00




Pre-paid cell phone



$  20.00




Transportation




$174.00








Total:
$519.00





Total Monthly Expenses:
$1224.00
8.
Complainant’s regular monthly household income includes:




SSI




$561.42




Child Support



$526.50








Total:  $1087.92
9.
Complainant participates in Respondent’s CAP rate program.  Through this program, she receives a 50% discount on the first 500 kWh of electricity used per month.  

10.
Complainant was removed from the CAP program in June 2001 for failure to timely provide recertification documents.  She was reinstated into the CAP program in October 2001.  All bills rendered to Complainant since October 2001 have been calculated under the CAP Rate.

11.
The meter at Complainant’s prior, Farson Street, residence was replaced with an AMR meter on May 25, 2001
.  Prior to the meter being replaced, Complainants daily average electric usage (DAU)
 was 17.3 kWh.  After the meter was replaced, Complainant’s DAU was 16.8 kWh.  
12.
A final balance of $1362.62 from a prior account in Complainant’s name was transferred to Complainant’s current account for service on April 8, 2003.

13.
On February 20, 2004, the Commission’s Bureau of Consumer Services (BCS) issued an informal decision at Case No. 1030708 directing the Complainant to pay a lump sum to continue service of $352.45 by March 15, 2004 and then pay, beginning with the April 2004 billing due date, her monthly budget bills plus $15.  
14.
Since the BCS decision was issued, one customer payment of $92.72 and two LIHEAP energy assistance grants totaling $493 have been credited to this account.  
15.
As of the hearing date, Complainant’s account balance with Respondent was $1896.67.  
16.
Respondent seeks an Order affirming the prior BCS decision and directing Complainant to pay a catch up amount for missed consumption payments.

DISCUSSION
In her Formal Complaint, Complainant alleged that her bills, at her prior residence, doubled when the meter was replaced.  At the hearing, Complainant stated that she was unaware, prior to settlement discussions immediately preceding the hearing, that she was briefly removed from the CAP rate program.  She further stated that she was ultimately seeking a lower payment arrangement from the Commission.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof. 66 Pa. C.S. §332(a).

To satisfy this burden, a complainant must demonstrate, by a preponderance of the evidence, that he or she is entitled to the relief requested in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992), Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.

Complainant did not present any evidence showing that she was overcharged for service.  However, it does appear that some confusion arose regarding Complainant’s bills because the replacement of her manual meter with an AMR meter coincided with her removal from Respondent’s CAP rate program.  Due to her removal from the CAP program, Complainant’s service was no longer billed at a discounted rate.  This resulted in her receiving higher monthly bills.  Additionally, Complainant stated that her contacts with Respondent did not result in a satisfactory explanation of the higher bills and that she didn’t know that she was removed from the CAP program for a four-month period in 2001 until just before the hearing.  Complainant’s confusion is understandable and while the explanation and information provided to Complainant during settlement discussions cleared up the confusion, Respondent is encouraged to take necessary steps to ensure that customers are provided with accurate and understandable responses to questions about their account.  Additionally, a review of Complainant’s account statement illustrates that it is a failure to make regular payments rather than overbilling that has resulted in the accumulation of her account balance.
A public utility is entitled to full payment for service provided to customers and all customers are obligated to pay for the utility service provided to them.  Otherwise, a customer’s unpaid bills are included in the utility’s uncollectible expenses and ultimately paid for by other utility customers.  Scaccia v. West Penn Power Co., 55 PA PUC 637(1982); Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100(1982), Bolt v. Duquesne Light Company, Opinion and Order, entered April 8, 1988, at Docket No. Z-8712758.

Payment plans established by the Commission are financed by other utility customers therefore, the Commission permits the consideration of only reasonable household expenses when setting up such a plan.  Any expenses deemed, by the Commission, to be unreasonable must be disallowed.  Brown v. PECO Energy Company, Opinion and Order entered January 27, 1995 at Docket No. Z-00236726; Bolt v. Duquesne Light Company, Opinion and Order, entered April 8, 1988, at Docket No. Z-8712758; Downey v. Duquesne Light Company, Opinion and Order, entered September 16, 1997, at Docket No. C-00968410.  Only necessary living expenses, such as rent/mortgage payments, food, utilities and telephone expenses (up to $25 per month) are considered reasonable.  Young v. PECO Energy Co., Opinion and Order entered February 14, 1996 at Docket No. C-00956790.  Complainant pays $50 per month for telephone service to two phone lines and $20 per month for prepaid cellular phone service.  This amount exceeds the Commission allowance of $25 therefore, the additional $25 for landline service and the entire $20 monthly cell phone bill is disallowed.  
Additionally, the amounts expended on clothing and transportation are not considered to be necessary expenses and will not be considered to evaluate Complainant’s ability to pay with one exception, Complainant’s eldest son takes public transportation to and from school because bussing is not provided.  The $43 per month spent on bus tokens for this purpose is a reasonable includable expense.  Dozier v. Duquesne Light Company, Opinion and Order entered March 18, 1997 at Docket No. Z-00307921; Downey v. Duquesne Light Company, Opinion and Order, entered September 16, 1997, at Docket No. C-00968410; Schriver v. Columbia Gas Company, 1997 Pa. PUC Lexis 58.    
Complainant has reasonable monthly household expenses totaling $705 and a monthly household income of $1087.92.  Her monthly household income exceeds her reasonable household expenses by $382.92.  This amount is more than sufficient to allow Complainant to meet her monthly payment obligation to Respondent and pay other expenses.  
A customer is required to pay his/her current undisputed bills for utility service while appealing a BCS payment arrangement and a customer who fails to make such payments is required to make a catch-up payment.  A catch up payment consists of the total of all missed payments for consumption since the informal decision was issued plus any lump sum payment ordered by that decision.  Charles Stammel v. PG Energy, Opinion and Order entered May 21, 2003 at Docket No. C-20027994; Linda Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z-01215104; Kinlaw v. PECO Energy Co., Opinion and Order entered December 22, 2003 at Docket No. C-20039530.  However, this payment may be mitigated or waived if the customer is able to show that there has been a significant change in his/her financial situation since the informal BCS decision was issued.  Claypool v. T.W. Phillips Gas & Oil Company, Opinion and Order, entered December 22, 1995, at Docket No. Z‑00248730, Cassulli and Holland v. The Peoples Natural Gas Company, Opinion and Order entered August 26, 1997 at Docket No. C-00968351.  Complainant did not present any evidence demonstrating a change in financial circumstances sufficient to waive or mitigate the catch up payment.  
An informal BCS decision was issued in this case on February 20, 2004, directing the Complainant to pay, a lump sum of $352.45 by March 15, 2004 and then pay, beginning with the April 2004 billing due date, her monthly budget bills plus $15 per month towards her overdue balance.  Payments and credits totaling $585.72 have been applied to Complainant’s account since the informal decision was issued.  
A customer may be permitted to pay less than current bills when the customer has made a good faith effort to pay, cannot pay off the arrearage in one lump sum, and the facts demonstrate that a positive change in the consumer’s financial circumstances will occur within the foreseeable future.  Baum v. Duquesne Light Co., 56 Pa. PUC 742 (1983).  Complainant’s payment history is poor and she did not present any evidence demonstrating the existence of any circumstances under which the catch up payment could be waived. See: Kea v. People Natural Gas Co., 60 Pa. PUC 215 (1987); Baum v. Duquesne Light Company, 56 Pa. PUC 742 (1983). 
As of the date of the hearing, the catch up amount owed to Respondent was $442.73 and was calculated as follows: $352.45 (BCS lump sum) + $340($85BB X 4 (4/04-7/04)) + $336($84BB X 4 (8/04‑11/04)) = $1028.45 - $585.72(payments) = $442.73
.
Within fifteen (15) days of entry of the Final Commission Order Respondent shall issue a bill to Complainant in an amount equal to all amounts owed for consumption but not paid since the BCS Decision.  Complainant shall pay this amount within ninety (90) days
 of issue and pay her monthly budget bills plus $15 per month until her account balance is liquidated.  See: Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z‑01215104.  
Finally, Complainant is advised that the Pennsylvania Legislature recently passed the Responsible Utility Customer Protection Act, (Chapter 14), 66 Pa. C.S. §§1401 et seq., which sets forth strict requirements for how and when the Commission may establish payment arrangements.  This law provides as follows: “Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the Commission.”  66 Pa. C.S. §1405 (C).  Additionally, the Act mandates that the Commission shall not establish a second or subsequent payment arrangement for a customer who has defaulted on a previous arrangement.  66 Pa. C.S. §1405(D).  Application of this law will determine the resolution of any future Complaints filed with the Commission.
Complainant must meet her monthly payment obligations to Respondent, as set forth in the Ordering Paragraphs below, or face service termination.
Complainant failed to sustain her burden of proof and her Complaint is denied.  
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding. 66 Pa. C.S. §701.

2.
The Complainant had the burden of proof and failed to sustain that burden.  66 Pa. C.S. §332(a).

3.
Utility customers are responsible for paying for the service provided to them.  52 Pa. Code §56.2.

4.
Respondent has not violated any provision of the Public Utility Code, Commission Regulation or any Commission Order.

5.
A complainant is required to make payments according to the previous informal Bureau of Consumer Services (BCS) decision while he/she appeals the BCS plan.  If the complainant does not pay according to the BCS plan without some very good reason, the customer is required to make a catch-up payment.  Claypool v. T.W. Phillips Gas & Oil Company, Opinion and Order, entered December 22, 1995 at Docket No. Z-00248730; Stammel v. PG Energy, a Division of Southern Union Company, Opinion and Order entered May 21, 2003 at Docket No. C‑20027994.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Formal Complaint filed by Jeanine Gibbs against PECO Energy Company at Docket No. Z-01030708 is hereby denied.

2.
That within fifteen (15) days of entry of the Final Commission Order, PECO Energy Company shall issue a bill to Jeanine Gibbs, in an amount equal to the sum of all amounts owed for consumption but not paid, as required by the informal BCS decision issued February 25, 2004.  This bill shall be calculated in accordance with the Commission's Order in Stammel v. PG Energy, a Division of Southern Union Company, Opinion and Order entered May 21, 2003 at Docket No. C‑20027994 and Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z‑01215104.



3.
That Jeanine Gibbs shall pay to PECO Energy Company an amount equal to the bill issued pursuant to Ordering Paragraph 2, within ninety (90) days of issuance and pay, on or before the monthly billing due date, her budget bills (as from time to time recalculated based upon usage and applicable rates) plus $15 per month towards her overdue account balance.

4.
That as long as Jeanine Gibbs keeps the payment schedule stated in this order, PECO Energy Company shall not suspend or terminate her utility service except for valid safety or emergency reasons.

5.
That if Jeanine Gibbs does not keep the payment schedule stated in this order, PECO Energy Company is authorized to suspend or terminate her utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.

Dated: February 14, 2005



______________________








Amanda Rumsey








Special Agent
� Amounts listed are rounded to the closest dollar amount.


� This amount includes items not covered by food stamps such as soap and toilet paper.


� Complainant’s oldest child takes public transportation to and from school. Bussing is not provided by the school district. 


� Coincidentally, Complainant’s removal from the CAP program coincided with the meter replacement.  This caused some confusion regarding the reason for the increase in billed amounts.


� Daily average use is the number of kilowatt hours of electricity used per day.  This number is calculated by dividing the total monthly kilowatt hours of use by the number of days in the month/billing cycle.


� An additional bill in the amount was issued with a due date of January 20, 2005.  This bill was not included in the catch up amount calculation.  


� Complainant is a low Level 1 income customer according to federal poverty guidelines.
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