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INITIAL DECISION

Before

John H. Corbett, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING


This decision dismisses a complaint that Paula Willis (“Complainant”) filed with the Commission on May 5, 2004.  Willis alleges she cannot afford to make the payments under a plan that the Commission’s Bureau of Consumer Services (“BCS”) issued at BCS Case No. 1617270 on April 22, 2004 for an account with PECO Energy Company (“Respondent”) providing residential electric service.  She seeks a more affordable payment plan.  The Respondent answered the complaint on May 8, 2004.

A standard Prehearing Order issued on August 19, 2004.  A telephonic hearing was held on January 28, 2005 pursuant to Section 56.174 of Title 52 of the Pennsylvania Code.  52 Pa. Code §56.174.  The Complainant appeared pro se.  Lisa A. Lutz, Esq., represented the Respondent, which sponsored three exhibits that were admitted into the record.  No briefs were filed.  The record closed upon conclusion of the hearing.

FINDINGS OF FACT
1. The Complainant, Paula Willis, resides with her 19-year-old son at 1323 North Dover Street, Philadelphia, Pennsylvania 19121.
2. The Respondent, PECO Energy Company, provides residential electric service to the Complainant at the foregoing address.
3. At the present time, the Complainant owes the Respondent the sum of $9,158.68 on this account (PECO Exh. 1, as revised at the hearing).

4. The Complainant is currently participating in the Respondent’s Customer Assistance Program (“CAP”).

5. The Complainant’s current CAP monthly budget amount on this account is $138.00.

6. On April 22, 2004, the BCS determined at BCS Case No. 1617270 that the Complainant, beginning with her May 2004 bill, should pay the monthly budget amount of her bills, plus $15.00 each month to satisfy the arrearage owed on this account (PECO Exh. 3).

7. The Complainant’s last payment was $20.00 on December 13, 2004 (PECO Exh. 1, as revised).

8. The Complainant claims she cannot afford to make the payments that the BCS determined she should pay.

9. Since the BCS arranged a payment plan, the Respondent received an energy assistance grant of $208.00 on November 5, 2004 that it credited to this account (PECO Exh. 1, as revised).

10. If she had abided by the BCS’s determination, the Respondent calculates the Complainant would have paid an additional $1,045.00 from the date of issuance of that plan until the time of the hearing.

11. The Complainant has experienced no change in her financial circumstances since the BCS issued its determination.

12. The Complainant resides in a two-story brick house.  A living room, dining room and kitchen occupy the first floor.  Three bedrooms and a bathroom are on the second floor.

13. For electrical appliances, the Complainant has a television, radio, kitchen stove, microwave, refrigerator and two space heaters that she uses to supplement her oil-fired furnace.

14. The Complainant’s monthly household income consists of $579.00 that she receives in Supplemental Security Income and $50.00 in food stamps.
15. The Complainant suffers from asthma and a mental disorder.

16. The Complainant offers to pay $100.00 a month to satisfy her obligation on this account.

17. The Respondent seeks to have the Complainant pay a catch-up amount to make up for the missed payments for consumption since the BCS issued its determination on April 22, 2004 and thereafter, to have the Complainant pay the CAP budget amount of her bills each month, plus $15.00 each month to satisfy the arrearage owed on this account.

DISCUSSION


This proceeding is a de novo review of the BCS’s determination of an appropriate payment plan for this account.  Stammel v. P.G. Energy, Docket No. C‑20027994 (Order entered May 21, 2003); and  Claypool v. T.W. Phillips Gas & Oil Company, Docket No. Z‑00248730 (Order entered December 22, 1995).  The term “de novo” simply means “anew” or “over again.”  As such, we must take a new look at a payment plan for this account.  For the following reasons, the complaint must be dismissed.



In the past when a formal complaint raised an inability-to-pay issue, the BCS decision on the informal complaint usually became the starting point for a decision of the Commission.  Kenyon v. UGI Utilities, Inc., Docket No. C‑00957095 (Order entered April 26, 1996); Darling v. Philadelphia Electric Company, Docket No. F‑00161139 (Order entered November 16, 1993).  With the enactment, however, of the Responsible Utility Customer Protection Act, (“Chapter 14”), 66 Pa. C.S. §§1401, et seq., effective December 14, 2004, the Pennsylvania Legislature directed how the Commission must establish these payment arrangements.  Since this proceeding is a hearing de novo, the new Chapter 14 mandates apply here.  Accordingly, the BCS’s payment plan for this account cannot be accepted.


As a creature of legislation, the Commission possesses only the authority the State Legislature has specifically granted to it in the Public Utility Code (the “Code”), 66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 1191 (1977); Allegheny County Port Authority v. Pa. P.U.C., 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of PA, 257 Pa. Superior Ct. 35, 390 A.2d 233 (1978); Harrisburg Taxicab & Baggage Co. v. Pa. P.U.C., 786 A.2d 288 (Pa. Cmwlth. 2001); and City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa. Cmwlth. 1978).



Parties to an action may not confer jurisdiction upon a tribunal where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  Similarly, a challenge to subject matter jurisdiction is never waived; this jurisdictional question may be raised at any stage of the judicial process.  Commonwealth v. Atlantic & Gulf Coast Stevedores, Inc., 422 Pa. 442, 221 A.2d 128 (1966).



Section 1405(c) of the newly enacted Chapter 14, 66 Pa. C.S. §1405(c), specifically states that as of December 14, 2004, the Commission has no jurisdiction to negotiate or approve a payment agreement involving a customer participating in a CAP.  Chapter 14 defines a “payment agreement” as “an agreement whereby a customer, who admits liability for billed service, is permitted to amortize or pay the unpaid balance of the account in one or more payments.”  66 Pa. C.S. §1402.  The Complainant admits owing the unpaid balance on this account and she is seeking an affordable payment plan to satisfy this obligation, while she is currently participating in the Respondent’s CAP.  Therefore, the Commission has no jurisdiction to decide upon an acceptable payment plan for this customer.  Accordingly, the complaint must be dismissed for lack of subject matter jurisdiction.
CONCLUSION OF LAW


The Commission has no jurisdiction to decide upon an acceptable payment plan for the Complainant while she is enrolled in the Respondent’s Customer Assistance Program.

ORDER


THEREFORE,



IT IS ORDERED:



That the complaint of Paula Willis against PECO Energy Company at Docket No. C-20042950 is hereby dismissed.
Date:  February 1, 2005

















John H. Corbett, Jr.








Administrative Law Judge
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