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INITIAL DECISION

Before

Amanda N. Rumsey

Special Agent

HISTORY OF THE PROCEEDING
On March 17, 2004, Cynthia Ann Hall (Complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission against PECO Energy Company (Respondent) essentially alleging an inability to pay her utility bills.  On April 7, 2004, Respondent filed an Answer denying the material averments of the Complaint.
This case was assigned to me pursuant to 52 Pa. Code §56.174 and by notice dated June 30, 2004, an Initial Telephone Hearing was scheduled for November 2, 2004.  Complainant contacted me on November 1, 2004 to request a continuance because she was scheduled to undergo dialysis treatment during the time scheduled for the hearing.  Respondent did not object to this request and a continuance was granted.  
By Telephone Hearing Notice, dated November 3, 2004, the hearing was rescheduled for January 12, 2005.  
On January 4, 2005, Complainant contacted the Office of Administrative Law Judge (OALJ) and provided a telephone number where she could be reached to participate in the hearing.  In her voicemail message, Complainant also stated that she suffered a stroke and was hospitalized from November 2, 2004 to December 4, 2004.  
On the day and time set for the hearing, I attempted to contact Complainant at the telephone number provided on January 4, 2005. The telephone was answered by a woman who informed me that Complainant suffered a stroke the night before and was hospitalized.  I left a message with this person explaining that this was the second time Complainant’s medical condition had prevented her from being available for the scheduled hearing.  I further requested that Complainant or someone authorized to speak on her behalf contact me regarding her intent to continue pursuing her complaint.  I informed Respondent’s counsel that Complainant was hospitalized and that the hearing would not be held, as scheduled.
On January 12, 2005, I sent a letter to Complainant explaining that that day was the second time that a scheduled hearing could not be held due to Complainant’s medical condition and I requested that Complainant contact me within 15 days regarding her intent to continue pursuing her Complaint.  The letter advised Complainant that if she did not respond, the hearing would not be rescheduled and her Complaint would be dismissed.  To date, I have not received a response to my letter and the Complaint will be dismissed.
FINDINGS OF FACT

1.
Complainant filed a Formal Complaint on March 17, 2004 alleging an inability to pay her utility bills.
2.
A telephone hearing scheduled for November 2, 2004 was continued, at Complainant’s request, because she was undergoing dialysis treatment that day.
3.
The hearing was rescheduled for January 12, 2005 by Telephone Hearing Notice dated November 3, 2004.
4.
Complainant contacted OALJ on January 4, 2005 and provided a telephone number where she could be reached to participate in the January 12, 2005 hearing.
5.
Complainant was hospitalized on the day of the hearing.

6.
On January 12, 2005, I mailed a letter to Complainant requesting that she contact me within 15 days and inform me if she wished to continue to pursue her Complaint.  This letter stated that the Complaint would be dismissed without prejudice if Complainant failed to respond. 
7.
This letter was mailed to Complainant at the address provided on her Complaint form and has not been returned to the Commission by the post office as undeliverable. 
8.
Complainant has not responded to my January 12, 2005 letter.
DISCUSSION



Administrative agencies, like the Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard. Schneider v. Pa. Public Utility Comm., 479 A.2d 10,15 (Pa. Commw. 1984).



Complainant initiated this proceeding.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proving by a preponderance of the competent evidence that Respondent has violated the provisions of the Public Utility Code, Commission regulations or Commission Orders. 66 Pa. C.S. §332(a).  

The administrative process cannot go forward without Complainant’s active and willing participation.  The two Telephone Hearing Notices and my January 12, 2005 letter were all mailed to Complainant at the address provided on her Complaint form and none of these documents have been returned to the Commission as undeliverable.  Therefore, the Complainant is presumed to have received these documents and was aware that her Complaint would be dismissed if she failed to respond and comply with my January 12 letter.   Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994).    No response has been received therefore, the Complaint is dismissed.  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.
2.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994).

ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the Formal Complaint filed by Cynthia Ann Hall against PECO Energy Company at Docket No. Z-01566475 is dismissed without prejudice.

Dated: February 14, 2005
_________________________






Amanda N. Rumsey






Special Agent
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