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OPINION AND ORDER

 
BY THE COMMISSION:
 

Before the Commission for consideration and disposition is the Joint Petition to Reopen of the Law Bureau Prosecutory Staff  (Petitioner) and Columbia Gas of Pennsylvania, Inc. (Petitioner), filed on January 3, 2005 in response to the November 2, 2004 Initial Decision of Administrative Law Judge (ALJ) James D. Porterfield.  

History of Proceeding
 

On July 24, 2003, St. Rose of Lima Parish/Rectory/Hall, Father James Krah (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Columbia Gas of Pennsylvania, Inc. (Columbia).  The Complainant was without service from July 7, 2003 to July 18, 2003.  The Complainant alleged that Columbia did not restore gas service to the parish in a timely fashion.  Complainant further alleged that the reduction in Respondent’s service personnel was the reason for the delay in restoring service to the parish.  

Columbia filed its Answer on August 29, 2003, denying the material allegations of the Complaint.  By Notice dated October 27, 2003, the Office of Administrative Law Judge (OALJ) scheduled an Initial Telephonic Hearing to take place on January 29, 2004.  For the scheduled January 29, 2004 Hearing, the Complainant appeared pro se and presented testimony.  Columbia’s counsel, as well as two prospective witnesses, Mr. Gary Hess and Mr. Bob Burau, appeared on its behalf.  The Hearing produced a twenty-six page transcript.  

During the Hearing, Columbia moved to dismiss the Complaint on the grounds that the Complainant failed to establish any violation of a statute or Commission order or regulation by Columbia.  The ALJ granted Columbia’s Motion to Dismiss.  By Initial Decision issued on November 2, 2004, ALJ Porter dismissed the Complaint for failure to meet the burden of proof.  On November 22, 2004, the Law Bureau Prosecutory Staff (LBPS) filed Exceptions on behalf of the Complainant.  Columbia filed Reply Exceptions on December 2, 2004, as previously noted.  On January 3, 2005, LBPS and Columbia filed a Joint Petition to Reopen the Record.  LBPS will withdraw its Exceptions if the Commission grants the Petition.
Discussion
The Commission regulation at 52 Pa. Code § 5.571 allows a party to petition to reopen the record anytime after the record is closed but before a final decision is issued.  To be successful, a petition to reopen must allege material changes of fact or of law which occurred since the conclusion of the hearing.  52 Pa. Code § 5.571 (b) and (d); Trucco v. PPL Electric Utilities Corporation d/b/a PPL Utilities, C-00004271, 2001 Pa. PUC LEXIS 104 (November 16, 2001); Duick v. Pennsylvania Gas and Water, C-R0597001, 1982 Pa. PUC LEXIS 4 (December 17, 1982).


Section 5.571 of the Commission’s Regulations, 52 Pa. Code § 5.571, provides that:  

(a) At any time after the record is closed but before a final decision is issued, a participant may file a petition to reopen the proceeding for the purpose of taking additional evidence.


(b) A petition to reopen shall set forth clearly the facts claimed to constitute grounds requiring reopening of the proceeding, including material changes of fact or of law alleged to have occurred since the conclusion of the hearing.




*

*

*



(d) The presiding officer, before issuance of the presiding officer’s decision or certification of the record to the Commission, otherwise the Commission, upon notice to the participants, may reopen the proceeding for the reception of further evidence if there is reason to believe that conditions of fact or of law have so changed as to require, or that the public interest requires, the reopening of the proceeding.  



*

*

*


The Petitioners filed their Petition in response to the November 2, 2004 Initial Decision, which dismissed the Complainant’s Complaint.  In the Petition, the Petitioners seek reopening of the record so the ALJ can issue a decision on the merits based on new evidence.
  The Petitioners request reopening of the record for the limited purposes of providing LBPS the opportunity to present evidence consistent with its prosecutorial role, and affording Columbia the opportunity to present evidence in its defense. (Joint Petition at 2, ¶¶ 5-6).    
Other than an agreement among the parties to submit this petition, the Petitioners did not present any changes in fact or law since the conclusion of the hearing requiring reopening of the record.  The Petitioners have not cited an event or occurrence to be weighed in consideration for reopening the record.   However, 52 Pa. Code § 5.571(d) allows the Commission the discretion to reopen the record in matters when the public interest requires.  Our review of the record indicates that such is the case in this matter, as we believe the Complainant has presented a prima facie case for inadequate or unreasonable service.  66 Pa. C.S. §§ 701 and 1501; 52 Pa. Code § 5.21(a).  Based on the analysis set forth below, we find that this matter merits reopening of the record.  Accordingly, we will grant the petition to reopen and remand this matter for further proceedings.  
The Pennsylvania Supreme Court and this Commission have held that once a complainant has established certain facts to support a valid claim, it is then incumbent upon the respondent to submit evidence to rebut the complainant's case.  In reviewing Columbia's evidence, we “must then determine whether Respondent has submitted evidence of co-equal value or weight to refute the Complainant’s evidence.” Gerald Mastroianni v. PECO Energy Company, 
C-20039792, 2004 Pa. PUC LEXIS 25, *6 (June 14, 2004).  See also Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967). 
With the Complainant’s establishment of certain facts, the burden of going forward shifts to the Respondent to rebut the Complainant’s case.  “However, ‘burden of proof’ and the ‘weight of the evidence’ are not one and the same; the former remains on the party upon whom is imposed the duty of producing a certain amount of evidence in order that he may not lose summarily while the latter involves the credibility or persuasive quality of the evidence produced and, during a trial, may shift from side to side as the trial proceeds.”  Morrissey, 424 Pa. at 92, 225 A.2d at 898.
According to the facts in this matter, after the Complainant asserted he was without service for twelve days, Columbia should have put forth evidence to rebut this assertion.  The Respondent’s witnesses and evidence were available for examination.  However, Columbia did not present any evidence or testimony rebutting Complainant’s allegation, as the matter was dismissed before this could occur.  

Without an inquiry into the reason for the outage, the delay in restoration and the Respondent’s policies and procedures regarding response and restoration, it is difficult to determine whether the Complainant could have sustained its burden of proof to support the Complaint.  As such, we will remand the matter to the Office of Administrative Law Judge for further hearing on the issue of the lapse in the Com​plainant’s natural gas service, as the public interest requires.  In addition, remand of this matter hereby withdraws Exceptions filed by Law Bureau Prosecutory Staff on behalf of St. Rose of Lima Parish/Rectory/Hall, Father James Krah; THEREFORE,  
IT IS ORDERED: 

1.
That the Joint Petition to Reopen the Record filed by the Law Bureau Prosecutory Staff and Columbia Gas of Pennsylvania, Inc. be granted. 
2.
That the Exceptions of the Law Bureau Prosecutory Staff to the Initial Decision of Administrative Law Judge James D. Porterfield, issued November 2, 2004, are hereby deemed withdrawn.  
3.
That this matter is remanded to the Office of Administrative Law Judge for the limited purpose of conducting such hearings, as deemed appropriate, to more fully develop the record and to culminate in the issuance of an Initial Decision on Remand.  







BY THE COMMISSION,
 

 

 

                                                                             James J. McNulty

                                                                             Secretary

 

(SEAL)

 

ORDER ADOPTED:  March 3, 2005

 

ORDER ENTERED:  March 4, 2005
� The Petition claims new evidence, but fails to enumerate any facts or law or to state why the evidence was not available at the time of the hearing.   
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