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history of the proceeding
This decision dismisses the residential customer’s complaint that questions the accuracy of high bills for service furnished in January and February 2002 because the customer failed to show that the bills did not reflect the potential for electric service usage in the residence, i.e., the customer failed to sustain the burden of proof necessary to be entitled to a remedy.

On April 3, 2003, Michael Fuchick (Fuchick or Complainant) filed his formal complaint with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (PPL or Respondent). The complaint alleges, in effect, that the Fuchick household did not use the amount of electric utility service attributed to the account in the bills PPL issued in February and March 2002. The remedy Fuchick seeks as it appears in his formal complaint is as follows: “I would like PP&L to reimburse me for a portion of the February (2001) [sic] that was paid in full and reduce my March (2001) [sic] bill to an estimate based on the previous years [sic] actual readings.”
On May 21, 2003, PPL answered the complaint. PPL states that after Fuchick complained of high bills, PPL performed a high‑bill investigation at Fuchick’s premises. The investigation revealed an electric space heater that Fuchick had not disclosed in an earlier telephone conversation with PPL. PPL determined, based on an evaluation of Fuchick’s appliances, that Fuchick’s residence had the potential to use the amount of energy for which Fuchick was billed. Further, on April 25, 2002, PPL tested Fuchick’s meter for accurate registration and determined that the meter registered accurately by registering 99.7 percent of the electric service used.

For the scheduled telephone hearing on October 31, 2003, over which former ALJ Debra Paist presided, Michael Fuchick appeared in his own behalf and offered testimony in support of his complaint.
 Fuchick sponsored Customer Complaint Exh. No. 1 (see NT, at 79.), which comprises parts of five bills showing usage for the billed periods: the first bill compares usage for January 1999 and 2000; the second, usage for January 2000 and 2001; the third, usage for March 2001 and 2002; the forth, usage for February 2002 and 2003; and the fifth, usage for March 2002 and 2003. (See NT, at 25–27.)

Gary L. Weber, Esquire, appeared for the hearing on behalf of PPL and offered the testimony of Nicholas R. Dubick, Customer Contact Representative, who sponsored PPL Exhibit No. 1, and the testimony of Terry Albright, Customer Support Supervisor, who sponsored PPL Exhibit No. 2 and No. 3. (See NT, at 62.) PPL Exhibit No. 1 is a high‑bill internal order showing Fuchick’s billings for a two‑year period. (See NT, at 38–39.) PPL Exhibit No. 2 is a high‑bill cost estimate worksheet. (See NT, at 42–43.) PPL Exhibit No. 3 is an account statement for the Fuchick account showing billing and payment activity on the account. (See NT, at 61.)
The record of the proceeding includes the Prehearing Order, issued August 20, 2003, the exhibits (identified and described above), and the 81‑page transcript of the hearing notes (NT). The record of the proceeding closed, according to the OALJ Hearing Report, submitted by former ALJ Debra Paist, on November 21, 2003. No brief was filed.

findings of fact
1. At the time of the hearing, Complainant Michael Fuchick, his spouse, and two young children resided at 133 West Emerald Ct., Hazleton, Pa., where PPL furnished Fuchick with jurisdictional electric utility service. (NT, at 6–7, 13.)
2. At the time of the hearing, Fuchick and his family members had resided at 133 West Emerald Ct. for five or six years. (NT, at 10.)

3. Fuchick uses oil as the fuel to heat his house; the oil heating system requires an electric‑powered circulating pump. (NT, at 14, 50; PPL Exhibit No. 2.)
4. Fuchick’s electric appliances include a refrigerator—Fuchick is unsure of whether he had a second refrigerator during the disputed period—a cooking range, a microwave oven, a dishwasher, a 12,000 Btu room air conditioner, a 5000 Btu room air conditioner, a dehumidifier, a clothes washer and dryer, three or four TVs, a personal computer, a music center, indoor and outdoor lighting, and a radio. (NT, at 14–18, 55–56.)

5. Fuchick disputes the accuracy of his February and March 2002 bills for electric service; Fuchick did not immediately complain about the February bill because his spouse pays the household bills. (NT, at 7.)
6. Fuchick paid the bill ($100.86) due in February 2002; he did not pay the bill ($119.41) due in March 2002. (NT, at 28–29; PPL Exhibit No. 3.)
7. After Fuchick complained to PPL, on March 22, 2002, about high bills, Nicholas Dubick, on March 25, 2002, performed a high‑bill investigation at Fuchick’s residence; the investigation included an itemization and examination of Fuchick’s electric appliances; in Fuchick’s garage, Dubick discovered an electric space heater, not then in use. (NT, at 8, 21, 39; PPL Exhibit No. 1.)
8. Dubick’s notes indicate that during his high‑bill investigation, Fuchick reported that there had been guests staying at the residence over the holidays; Fuchick’s spouse told Dubick that she used the electric space heater during the disputed period, when the guests were visiting; Fuchick said the heater had been used sparingly. (NT, at 11–12, 40–42, 52–55, 57; PPL Exhibit No. 1; compare NT, at 13.)
9. After Dubick examined Fuchick’s premises and appliances, he determined based on his computation, using the energy consuming potential of the various appliances, that Fuchick’s residence had the potential to use the electric for which Fuchick was billed on January 31, and March 4, 2002. (NT, at 51; PPL Exhibit No. 2.)
10. According to Fuchick, after Dubick told him that the electric space heater accounted for the high February and March 2002 bills, which reflected usage in January and February, he filed a complaint with the Commission. (NT, at 9–10.)
11. Fuchick contends that the 1500‑Watt space heater cannot account for the high usage attributed to his account because in warm months he uses two room air conditioners and a dehumidifier. (NT, at 12, 48–50.)
12. The disputed billing period includes a 32‑day period—January 31 to March 4, 2002—so Dubick’s computed potential for electric usage at Fuchick’s residence for a 30‑day period at 1486 kilowatt hours must be adjusted to reflect the 32‑day period; Dubick’s computed potential for electric usage at Fuchick’s residence for a 32‑day period is 1585 kilowatt hours. (NT, at 46, 63; PPL Exhibit No. 2.)
13. Taking into consideration heating degree days (990) and the circulator water pump used in connection with the central oil heating (84 kilowatt hours) and adding that to the total base‑load kilowatt‑hour potential brings Fuchick’s potential for the 32‑day disputed period to 1669 kilowatt hours. The computed 1669 kilowatt hours is 113 percent of the kilowatt hours for which Fuchick was billed in the disputed period. (NT, at 64–66; PPL Exhibit No. 2.)
14. Dubick included Fuchick’s electric space heater (in base load) in his computation for potential electric usage. (NT, at 46–47; PPL Exhibit No. 2.)
15. Fuchick testified that he had more electric appliances than PPL took into account to compute potential usage. If all of the electric appliances in Fuchick’s house had been taken into account, the total base kilowatt hours shown on PPL Exhibit No. 2 would be higher. This is further indication that the Fuchick residence used the electric service for which Fuchick was billed. (NT, at 66.)
16. On April 25, 2002, Dubick returned to the Fuchick residence, obtained a meter reading, and tested the meter for accurate registration. The meter test showed that the meter registered 99.71 percent of actual usage. Fuchick’s meter registered usage accurately within the limits permitted by the Commission’s regulations at 52 Pa. Code §57.20(c). (NT, at 20–21, 41; PPL Exhibit No. 1.)
17. Fuchick does not understand the adjustment to his February and March 2003 bills following an actual meter reading; no previous bills had been based on estimated usage. (NT, at 31, 34.)
18. Weather conditions prevented PPL from obtaining actual meter readings in January and February 2003. (NT, at 77.)
19. After two consecutive monthly estimated meter readings, PPL, on February 12, 2003, obtained an actual meter reading, and as a result, it canceled a bill ($71.49) for service from December 3, 2002 to January 6, 2003. At the same time, it canceled a bill ($107.24) for service from January 6 to February 4, 2003. PPL then issued a bill for a 62‑day period from December 3, 2002, to February 4, 2003, reflecting Fuchick’s interim payments. (NT, at 71–74; PPL Exhibit No. 3.)
discussion

Fuchick’s complaint alleges, in effect, that the Fuchick household did not use the amount of electric utility service attributed to the account in the bills PPL issued in February and March 2002. The remedy Fuchick seeks as it appears in his formal complaint is as follows: “I would like PP&L to reimburse me for a portion of the February (2001) [sic] that was paid in full and reduce my March (2001) [sic] bill to an estimate based on the previous years [sic] actual readings.” During the hearing Fuchick did not mention the February and March 2001 bills, referenced in his complaint. Reference to these bills may have been a mistake made in writing the complaint. At the hearing Fuchick did question why his February and March 2003 bills were based on estimated consumption after he had complained about the 2002 bills for the same period. Since Fuchick paid the disputed February 2002 bill, he proposes as a remedy to his complaint that the disputed March 2002 bill be canceled.

The Complainant bears the burden of proof in this proceeding. The Commission routinely construes and applies Subsection 332(a) of the Public Utility Code (Code)
 to require a party seeking affirmative relief from the Commission, as the Complainant is in this proceeding, to bear the burden of producing and coming forward with evidence and to bear the ultimate burden of persuading the Commission by a preponderance of substantial evidence that the relief sought is proper and justified under the circumstances.
 (Exceptions referred to in Subsection 332(a) are not relevant here.) Under Subsection 332(a), a respondent utility is not required to produce evidence or to persuade the Commission that it acted lawfully or properly. If a complainant fails to adduce sufficient evidence to sustain the complaint, then the complaint may be dismissed without the respondent utility having to produce any evidence in defense of the complaint or in support of its position. The minimum amount of unrebutted evidence necessary to sustain a complaint is called a “prima‑facie case.”



The significance of a complainant having adduced sufficient evidence to make a prima‑facie case is twofold: first, the complainant’s case cannot be dismissed sua sponte or on motion from the respondent, and second, if the respondent fails to adduce any evidence or adduces evidence that has less weight than the complainant’s evidence, which amounted to a prima‑facie case, the complainant’s prima‑facie case will support a remedy.


In recognition of the difficulty often faced by a complainant attempting to prove improper or incorrect high bills, the Commission has ruled that when a complainant has presented evidence (1) that the number of occupants of the premises has not changed, (2) that the potential for energy utilization has been low, and (3) that the complainant’s billing history has shown no abnormalities (except for the disputed bills), the complainant has established a prima‑facie case, which if unrebutted by a utility, will entitle the complainant to prevail.
 These elements of proof are often referred to as the “Waldron criteria” or “Waldron Rule.” In Replogle, the Commission went on to say that although the result of a meter test is an important factor to consider in a high‑bill case, a meter-test result, standing alone, may be insufficient rebuttal evidence to defeat a prima‑facie case.
 It is evident from Replogle, however, that the Commission does not consider a meter‑test result to be sufficient evidence to rebut or defeat a prima‑facie case made using the Waldron criteria—that is, evidence of an accurately registering meter, alone, is not evidence of co‑equal value to creditable evidence satisfying the Waldron
criteria.
 In both Waldron and Replogle, the Commission discusses the substantive nature of rebuttal evidence that a respondent may offer, in addition to the result of a meter test, in order to defeat a Waldron‑type prima‑facie case.



Although in both Waldron and Replogle the Commission emphasizes the shifting nature of the burden on the parties to produce evidence in order to prevail on, or to defeat, a high‑bill complaint, the burden of producing sufficient evidence to prove an improper high bill never shifts from the complainant. If the evidence offered by the respondent utility is co‑equal, or more, in evidentiary weight or value to the complainant’s evidence, then the complainant must produce, in order to prevail on the complaint, additional persuasive evidence so that the putative improper high bill has been proved by a preponderance of the evidence. Notwithstanding the specification of one type of prima‑facie case in Replogle, where it is not clear that all elements of the prima‑facie criteria must be shown, the Commission did not alter the statutory requirement that a complainant, in order to prevail, must prove by a preponderance of substantial evidence 
those facts necessary to establish an incorrect high bill.
 



Although the Waldron and Replogle cases continue to have significance,
 Pennsylvania courts have qualified the lessons of the cases in useful ways. For example, in Milkie v. Pa. P.U.C.,
 the Commonwealth Court said, more generally than the Commission had said, that in a case where sufficient circumstantial evidence establishes an unusually high bill, the utility’s proof that a meter registered usage accurately will not defeat the claim of improper billing:

While the [Waldron] rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive. Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the meter usage exceeded the actual usage. Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter has malfunctioned. Burleson v. Pennsylvania Pub. Util. Comm’n, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983). Any circumstantial evidence which meets this standard will establish a prima facie case.

(Emphasis in the original; footnotes omitted.)



It is not necessary here to discuss the nature of circumstantial evidence more than to say that it is usually contrasted with speculation and conjecture and may establish facts or circumstances relating to a transaction or event from which a fact‑finder may infer (based on logic, life experiences, common sense, etc.) other facts that reasonably follow or are likely to accompany the predicate fact or facts. For example—hypothetically—establishing that the odor of gas was detected, that an explosion and fire ensued, and that gas leaks were subsequently found in proximity to the explosion is circumstantial evidence that a gas leak caused the fire.
Fuchick adduced evidence sufficient, under the Waldron criteria, to make a prima‑facie case of improper high bills. Fuchick showed that the disputed February and March 2002 bills were high compared to earlier comparable periods.
 In addition, Fuchick showed that the number and identity of household members remained constant over a period of five years before and during the disputed period. Fuchick did not persuasively show, however, that the potential for energy use during the disputed period was lower or about the same as the potential in earlier comparable periods. Fuchick’s only evidence on this point was his testimony that the electric space heater could not account for the higher bills because he has two air conditioners that are used in the warmer months.
On April 25, 2002, Dubick, PPL’s Customer Contact Representative, went to Fuchick’s residence, obtained a meter reading, and tested the meter for accurate registration. The meter test showed that the meter registered 99.71 percent of actual usage. The meter registered usage accurately within the limits permitted by the Commission’s regulations at 52 Pa. Code §57.20(c). Dubick testified that Fuchick’s spouse told him, during his high‑bill investigation, that the electric space heater had been used during the disputed period when guests were visiting the residence. Since, based on Dubick’s computation and testimony, the space heater could account for the higher than normal usage during the disputed period, PPL’s evidence, including the meter-test result, is at least of co‑equal value and weight to the evidence adduced by Fuchick.
The statement regarding the extent of the use of the space heater attributed to Fuchick’s spouse, while hearsay evidence, may be considered in this matter because it is, in effect, an admission against the interest of Fuchick—a recognized exception to the general exclusion of hearsay evidence from consideration. To put this statement at issue, Fuchick had an opportunity to have his spouse testify in the proceeding and either to deny that the statement was made to Dubick or to qualify the statement and to quantify the extent of use. Fuchick did not take this opportunity. Fuchick did not deny, directly, the truth of the statement. Fuchick stated that the space heater was used sparingly or used only a few times while he was working in the garage. These statements do not contradict the statement attributed to Fuchick’s spouse.
At the hearing, Fuchick stated that he did not understand the adjustment to his February and March 2003 bills following an actual meter reading because no previous bills had been based on estimated usage.
 It is unclear what Fuchick’s intent was in raising this issue at the hearing, but PPL adequately explained the reason those bills were based on estimated usage. PPL’s records show that weather conditions prevented PPL from obtaining actual meter readings in January and February 2003; thus, Fuchick’s February and March 2003 bills were based on estimated usage.
 After two consecutive estimated monthly meter readings, PPL, on February 12, 2003, obtained an actual meter reading, and as a result, it canceled a bill ($71.49) for service from December 3, 2002 to January 6, 2003. At the same time, it canceled a bill ($107.24) for service from January 6 to February 4, 2003. PPL then issued a bill for the 62‑day period from December 3, 2002, to February 4, 2003, reflecting Fuchick’s interim payments.

The complaint is denied and dismissed because the Complainant failed to establish, by a preponderance of the evidence, improper high bills, and therefore, the Complainant failed to carry the necessary burden of proof to remedy the complaint.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.



2.
The Complainant, as the party seeking affirmative relief from the Commission, has the burden of producing persuasive evidence of those facts necessary to support granting the relief sought. See 66 Pa. C.S. §332(a).


3.
The predicate fact necessary to show that a utility issued an incorrect or improper high bill is for the complainant to establish receipt of either an abnormally high bill, with relevant circumstances remaining constant, or to establish receipt of a bill appearing to be “normal,” but covering service for a period when the potential for usage or actual usage was significantly reduced.



4.
The evidence of record fails to establish that PPL Electric Utilities Corporation billed the Complainant for service not properly attributed to the Complainant or, otherwise, furnished inadequate, inefficient, unsafe, or unreasonable electric utility service. 66 Pa.C.S. §1501.



5.
There is no evidence to support a conclusion that PPL Electric Utilities Corporation violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.

ORDER


THEREFORE,



IT IS ORDERED:

1.
That the complaint captioned Michael Fuchick v. PPL Electric Utilities Corporation, at Docket No. F‑01124499, is denied and dismissed, with prejudice, because the Complainant failed to carry the burden of proof necessary to sustain the complaint.

2.
That the complaint captioned Michael Fuchick v. PPL Electric Utilities Corporation, at Docket No. F‑01124499, is terminated and the record to be marked “closed.”

Dated:  February 3, 2005

















James D. Porterfield








Administrative Law Judge

� 	By notice dated May 21, 2004, the presiding officer in the case was changed from former ALJ Debra Paist to ALJ James D. Porterfield.


� 	NT, at 25.





� 	66 Pa.C.S. §§101–3316, as amended.





� 	Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1954); see, also, Section 704 of the Administrative Agency Law, 2 Pa.C.S. §704; Norfolk & Western Ry. Co. v. Pa. P.U.C., 413 A.2d 1037 (Pa. 1980); Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987); North American Coal Corp. v. Air Pollution Commission, 279 A.2d 356 (Pa. Cmwlth. 1971).





� 	Replogle v. Pa. Electric Co., 54 Pa. PUC 528, 530 (1980), citing Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980). 





� 	Replogle, supra, at 530.


� 	Id. at 532, citing Waldron at 101.





� 	Id.





�  	66 Pa.C.S. §332(a).





� 	The significance of Waldron and Replogle is at least threefold.  First, the Commission, in order to assist complainants, sets out to define a one type of prima�facie case in high�bill complaint proceedings—analogous to its action reflected at 52 Pa. Code §41.14, where the Commission defines one type of prima�facie case in motor carrier application proceedings. Second, the Commission establishes, definitively, that a meter-test result will not defeat a Waldron�type prima�facie case. And third, the Commission discusses the substantive nature of rebuttal evidence that a respondent utility might offer to defeat a Waldron�type prima�facie case. See, e.g., Branham v. Philadelphia Electric Company, 54 Pa. P.U.C. 120, 121–122 (1980).





� 	768 A.2d 1217, 1219–20 (Pa. Cmwlth. 2001).





� 	Customer Complaint Exh. No. 1.


� 	NT, at 31, 34.


� 	NT, at 77.





� 	NT, at 71–74; PPL Exhibit No. 3.
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