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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions filed by XO Pennsylvania, Inc. (XO) on October 29, 2004, relative to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Allison K. Turner issued on October 12, 2004.  On November 6, 2004, Locators, Inc. (Complainant) filed Reply Exceptions.  
History of the Proceeding



On April 21, 2003, the Complainant, a real estate referral service, filed a Formal Complaint (Complaint) against XO alleging that: (1) XO failed to provide adequate service under its contractual obligations by overbilling the Complainant for services and (2) XO refused to correct acknowledged overcharges.  The Complainant asked the Commission to direct XO not to shut off its service and also direct XO to render corrected bills and issue clear credits.


On September 23, 2003, XO filed an Answer, Affirmative Defense and Counterclaim.  In its Answer, XO admitted it had used incorrect usage rates but claimed corrected this error and issued a credit to the Complainant.  XO raised the affirmative defense that it has limited liability under its Tariff and the Service Order Agreement executed by the Complainant.  XO also filed a counterclaim, arguing that the Complainant had seven XO lines that were not disconnected or terminated and for which that Complainant is properly billed.  XO argued that permitting Complainant access to these lines free of charge would allow Complainant to avoid the terms of the Service Order Agreement and result in unjust enrichment.  (I.D. at 10; XO Answer at 3-4).


The Office of Administrative Law Judge (OALJ) undertook mediation review of this case, and on May 29, 2003, the OALJ issued an Interim Order Setting Resolution Conference.  On October 15, 2003, the OALJ noted that a Report had been submitted to the Mediator pursuant to the Interim Order.


On November 12, 2003, ALJ Turner issued a Prehearing Order setting forth basic procedures to be followed before and during the hearing.  The initial telephone Prehearing Conference was held herein on December 3, 2003.  The Complainant was not represented by counsel.  Michael Phouts, business manager for the Complainant, attended and participated in discussions, but he acknowledged that the Complainant would have to retain counsel if the case were to proceed to hearing.  XO was represented by counsel.  A transcript of 43 pages was created. 


The Parties thereafter discussed the issues and also discussed the potential for settlement.  They agreed to talk shortly after the Prehearing Conference concluded.  However, XO insisted that the Complainant file responses to its Affirmative Defense and Counterclaim.



On December 5, 2003, ALJ Turner issued a Prehearing Order to summarize the procedural schedule that had been established.  Specifically, she directed that the Complainant retain counsel by the end of the week, and that counsel then file a Notice of Appearance with the Commission.  She furthermore directed that:  (1) the Complainant file an Answer to XO’s Affirmative Defense and Counterclaim by December 18, 2003; (2) the Parties begin immediately to conduct any discovery they deem appropriate; (3) the Parties submit prefiled testimony simultaneously on February 6, 2004; and (4) one day of hearing will be scheduled herein.  The Parties were urged to discuss a stipulation of facts and the possibility of a settlement of the case in whole or in part, pursuant to Section 5.231(a) of our Regulations, 52 Pa. Code § 5.231(a).  



On December 18, 2003, counsel for the Complainant filed his Notice of Appearance and also filed the Complainant’s Answer to the Affirmative Defense and Counterclaim.  The hearing on this case, both on the Complaint and on the Counterclaim, was initially scheduled to be held on February 13, 2004, but was later rescheduled for February 26, 2004.



Neither Party submitted pre-filed testimony on February 6, 2004.  On February 24, 2004, new counsel filed his Notice of Appearance on behalf XO.  On February 26, 2004, the initial hearing was held as scheduled.  The Complainant was represented by counsel and called one witness, namely Michael A. Phouts.  The Complainant also submitted two Exhibits, which were admitted to the record as P-1 and P‑2.  


XO was represented by counsel and called one witness, namely Brandy Long, who is the PERT (Presidents Executive Response Team) coordinator for XO.  XO submitted four Exhibits which were admitted to the record as Statement 1, and Exhibits A, B, and C.  A transcript of 75 pages was created; the pages thereof are not numbered sequentially with the previous transcript, but all citations to the transcript refer to the February 26, 2004 hearing.



ALJ Turner filed a Posthearing Order setting a simultaneous briefing schedule.  Main Briefs were to be filed on April 19, 2004, and Reply Briefs were to be filed on April 30, 2004.  Both Parties filed Main and Reply Briefs on schedule.


The Complainant also filed, with its Main Brief, a Motion to Supplement the Record, with 28 pages of material attached.  XO, with its Reply Brief, filed a Response vigorously opposing the Motion and demanding a hearing on the supplemental material.  Under the Commission’s rules, such a Motion would fall under Section 5.103 of our Regulations, 52 Pa. Code § 5.103.  The Commission does not require that such motions be ruled on prior to the issuance of an initial decision, although, depending on the subject matter, some kinds of motions may be ruled on before the close of hearings by initial or recommended decision.  See Section 5.103(d)(3) of our Regulations, 52 Pa. Code § 5.103(d)(3).  In this case, ALJ denied the Complainant’s Motion to Supplement the Record in her Initial Decision.  (I.D. at 15-17, 19).  The record closed on April 30, 2004.



In her Initial Decision, issued on October 12, 2004, the ALJ recommended that the Complaint be sustained, in part, and dismissed, in part, and that XO’s Counterclaim be dismissed.  (I.D. at 13-15).  Exceptions and Reply Exceptions to the Initial Decision were filed as above noted.
Discussion


In its Complaint, the Complainant essentially alleged that XO failed to provide adequate local, long distance and internet services in accordance with the terms of a bundled three-year service contract between them.  Specifically, the Complainant alleged that it was overbilled by XO and that XO refused to acknowledge the overcharges.  As such, the Complainant requested that the Commission direct XO not to terminate its service and to require XO to render corrected bills and issue clear credits.  (Tr. at 16, lns. 10-14)  



XO admitted that the wrong rates were used, and adjusted those rates accordingly by applying various credits to the Complainant.  As such, XO is of the opinion that it has done more than it is contractually obligated to do in resolving the Complainant’s concerns, in light of the fact that both XO’s tariff and the terms and conditions in the contract limit XO’s liability.  (Tr. at 17-18, 20; I.D. at 13-14).  As noted, XO filed a counterclaim against the Complainant in the amount of $20,378.05 for prior services rendered through August 2003.  The Complainant has not yet paid that amount.



In her Initial Decision, ALJ Turner reached twenty-three Findings of Fact (I. D. at 4-7) and also drew ten Conclusions of Law (I.D. at 17-19).  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.


As a preliminary matter, we note that any issue or Exception that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Penn- sylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pa. v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).  



The ALJ, in her Initial Decision, concluded that the Complainant met its burden of proof as to the issue of unreasonable and inadequate service, but that the Complainant and XO did not actively litigate the propriety of the termination of service on this record.  The ALJ is of the opinion that there is not sufficient record evidence to determine if there even were an “early termination of service” on the part of the Complainant.  (I.D. at 11).  XO argues in its Exception No. 1 that the ALJ erred in finding that the Parties did not actively litigate the propriety of the termination of service on this record.  (Exc. at 1-3).



On review of this Exception, we find it not to be meritorious.  Although XO did cite to provisions of its tariff and sections of the contract which authorize it to assess penalties on the customer if the customer cancels or terminates service early, i.e., before the end of the term of the contract, it did not address why the Complainant sought early termination.  (XO Exh. B, at 1-2, J Default/Termination; XO Exh. C, 2.7.2 Cancellation of Services by Customer).  Those documents jointly provide that the customer may terminate for service problems within the first ninety days of the contract free of penalty, but that after that, there will be penalties for early termination of service by the customer for any reason whatsoever.  However, we note that XO, having assessed penalties on the Complainant, subsequently issued it a credit in the same amount, with the result that the issue of penalties, as well as the issue of the propriety of any alleged early termination by the Complainant, were not addressed in this case.  (I.D. at 11).  Moreover, XO’s argument in this regard ignores the fact that it never honored one of the key provisions in the contract – “Rates”.  (XO Exh. B, page 1 of 2; Exh. C).  Accordingly, for the above reasons, the XO’s Exception No. 1 is denied.


In its Exception No. 2, XO argues that the ALJ erred in dismissing its counterclaim for $20,378.05.  XO claimed that the Complainant owed it that amount for seven lines allegedly not disconnected at the Complainant’s Whitehall office after all the other lines were ported out.  The Complainant disputed that it owed XO that amount.
  (I.D. at 12; Exc. at 3-5). 



On review of Exception No. 2, we find that it is not meritorious.  We note that the amount of XO’s counterclaim was originally set forth in its pleading and in XO’s Letter of August 26, 2003.  The author of that Letter, Theresa Powell, however, did not give testimony at the hearing and was unavailable for cross-examination.  In her stead, a subordinate, Brandy Long, appeared to recite figures collected from XO’s records at Ms. Powell’s direction.  (Tr. at 53-57).  Ms. Long had not calculated any of the adjustments and she did not consider herself to be the custodian of the account.  (Tr. at 56; I.D. at 14).




The Complainant denied that it ever had seven active lines at its Whitehall office.  (Tr. at 28-29).  Ms. Powell, however, stated in her August 26, 2003 Letter that, at that time, the Complainant still had seven active lines at the Whitehall location.  The ALJ stated that she found no reliable evidence as to what the line charges were.  


We agree with the ALJ’s conclusion on this issue.  We note that the Complainant had a witness in person at the hearing under oath providing credible evidence.  By contrast, the evidence of Ms. Powell, on behalf of XO, is distant hearsay not corroborated by any other reliable evidence.  Ms. Long’s testimony cannot be considered as corroborating, because she just repeated what Ms. Powell had written, and used the same records Ms. Powell had used.  Moreover, XO’s billing practices were already admittedly inaccurate.  (I.D. at 15).  Accordingly, there is no reason to accept XO’s contentions about these lines, in the face of direct contradiction by the Complainant.  For the above reasons, XO’s Exception No. 2 is denied.
Conclusion



We have carefully reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision, as well as the Exceptions and Reply Exceptions filed thereto.  Based upon our review of the record evidence, we conclude that XO’s Exceptions are not meritorious, and therefore they will be denied.  The ALJ’s Initial Decision will be adopted; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions filed by XO Pennsylvania, Inc., to the Initial Decision of Administrative Law Judge Allison K. Turner, are hereby denied.  



2.
That the Initial Decision of the Administrative Law Judge is adopted. 



3.
That the Complaint of Locators, Inc., against XO Pennsylvania, Inc., at Docket No. C-20039896, is sustained, in part, and dismissed, in part.


4.
That the Counterclaim of XO Pennsylvania, Inc., is hereby dismissed and the file thereof shall be closed along with the instant Complaint file.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  May 5, 2005
ORDER ENTERED:   May 10, 2005



	�	Mr. Phouts testified on behalf of the Complainant.
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