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history of the proceeding
This decision dismisses the complaint of a residential gas utility customer who claims that he is financially unable to comply with the payment arrangement prescribed by the Commission’s Bureau of Consumer Services (BCS). The record shows that the Complainant’s financial circumstances have remained about the same since the effective date of the BCS decision and that other circumstances affecting income have remained the same. The payment terms of the decision on informal complaint by the BCS are adopted, confirmed, and ordered, along with a deficiency payment consistent with the BCS decision. 
On August 1, 2003, Victor Marshall (Marshall or Complainant) filed his complaint against The Peoples Natural Gas Company, d/b/a Dominion Peoples (Peoples or Respondent), with the Pennsylvania Public Utility Commission (Commission). Marshall complains that with him facing suspension of service, Peoples will not negotiate a payment arrangement and insists on him paying the “entire amount.” Having only his Social Security disability benefits as monthly income, Marshall claims not to be able to pay the amount required by Peoples. In the remedy section of the Formal Complaint Form, Marshall notes parenthetically, as follows: “(Note: I never Recv’d your Previous Settlement Correspondence—It was damaged in the mail [and delayed]).”
Peoples answered the complaint and references a decision by the Commission’s Bureau of Consumer Services (BCS), BCS Case #1288744, issued February 25, 2003, directing Marshall to pay $308.50 by March 18, 2003, toward the account balance of $734.71, and to pay, monthly, beginning with the April bill, the regular budget amount (then $73) plus $15 on the account balance. At the time Peoples filed the answer, Marshall owed $1433.11 on his account.
For the scheduled telephone hearing, on June 28, 2004, Victor Marshall appeared in his own behalf and offered testimony in support of his complaint. Horace P. Payne, Jr., Esq., appeared on behalf of Peoples and offered the testimony of Heather Doyle, Compliance Specialist, who sponsored Peoples Exh. A, a statement of account for Marshall, and Peoples Exh. B, a summary of the BCS decision.

The record of the proceeding includes the Prehearing Order; the Respondent’s two exhibits, identified above; and the 56-page transcript of the hearing notes (NT). The record closed July 28, 2004. No brief was filed.

findings of fact

1. Marshall (age 62) resides with his spouse (age 57) in an eight-room, two‑story, 26‑year‑old dwelling at 2550 Hunting Ridge Trail, Bridgeville, Pa., where Peoples furnishes him with natural gas utility service; Marshall uses natural gas for a furnace and water heater. (NT, at 7, 9, 13–14, 25–26; Peoples Exh. A.)
2. Marshall’s daughter, who attends West Virginia University, resides with Marshall and his spouse when she is not attending college; she will be in her fourth year of college; Marshall’s daughter finances college expenses with scholarships and government loans. (NT, at 12–13, 15, 21.)
3. Marshall was last employed about four years ago as a sales engineer; because of a diabetic condition, Marshall could no longer continue his employment; it took Marshall about two years to begin receiving Social Security disability benefits; Marshall’s only household income is his monthly Social Security payment of $1500.00. (NT, at 6–7, 9, 
11–12, 47–48.)
4. Marshall and his spouse financed their living expenses between the time he left his employment and the time he began receiving Social Security benefits with “loans” (totaling about $15,000) from his mother and his spouse’s aunt. (NT, at 47–48.)

5. Marshall’s spouse became unemployed about three years ago, but she is seeking employment. (NT, at 7, 9.)
6. Marshall’s spouse suffers from high blood pressure, and his daughter suffers from allergies and “stomach problems”; each of them requires prescription medicine. (NT, at 51–52.)
7. In March of 2004, while visiting his mother in Poplar Bluff, Missouri, Marshall was hospitalized for two months after being diagnosed with lymphoma; between March and June 2004, Marshall had four chemotherapy treatments; his prognosis for full recovery is good. (NT, at 7–8.)
8. Marshall’s brother paid for his train transportation to visit his mother in Poplar Bluff, Missouri; medical insurance paid for Marshall’s flight to return to Pittsburgh from a hospital in St. Louis, Missouri. (NT, at 8, 53.)
9. The assessed value of Marshall’s house is $138,000.00; he believes the fair market value of the house is between $150,000 and $175,000; Marshall’s mortgage was paid off about four years ago. (NT, at 9.)
10. There is a HEMAT loan and lien on Marshall’s house; when both he and his spouse were unemployed, an agency of the Commonwealth of Pennsylvania paid the mortgage for a number of months; Marshall’s monthly payments are $50.00; there is no interest on the loan; the loan has been reduced from $23,000 to about $15,000. (NT, at 10–11.)
11. Marshall insists that he is vigorously seeking a home-equity loan; Marshall wants a relatively low interest rate that he has not been able to get because of his poor credit rating. (NT, at 7, 24–25, 28–29.)
12. Marshall’s daughter uses one of Marshall’s three cars, a 1996 Chrysler LHS; Marshall also has a 1996 Buick LeSabre and a 1999 Chrysler Concord; there are no loans outstanding on the cars; family members gave Marshall the cars. (NT, at 13, 18, 26.)
13. Marshall did not receive an income tax refund in 2004. (NT, at 20.)

14.
Excluding expense for natural gas, Marshall has the following monthly expenses (NT, at 10–11, 14–19, 50):

	Monthly Household Expense
	
	Amount
	
	Balance Owed
	

	HEMAT Loan
	
	$  50.00
	
	$15,000.00
	

	Real Estate Taxes
	
	
	
	7000.00
	

	Homeowner’s Insurance
	
	40.00
	
	
	

	Electric
	
	90.00
	
	
	

	Water and Sewer
	
	75.00 
	
	
	

	Telephone
	
	75.00
	
	
	

	Internet TV Cable
	
	73.00 
	
	
	

	Auto Insurance
	
	200.00
	
	
	

	Gasoline
	
	75.00
	
	
	

	Clothing
	
	50.00
	
	
	

	Medical Insurance
	
	53.00
	
	
	

	Medical 
	
	
	
	2000.00
	

	Prescriptions
	
	290.00
	
	
	

	Food and Sundries
	
	400.00
	
	
	

	Credit Card Debt
	
	
	
	2500.00
	

	
	
	
	
	
	

	Total
	
	$1471.00
	
	
	

	
	
	
	
	
	



15.
Marshall has not complied with the BCS decision; Marshall claimed at the hearing that he “never received anything in writing on that, so we didn’t do it [i.e., make payments].” (NT, at 21–22.)

16.
In his complaint, Marshall notes parenthetically, as follows: “(Note: I never Recv’d your Previous Settlement Correspondence—It was damaged in the mail [and delayed]).”

17.
When asked why he had not paid his gas bills, Marshall stated more than once, “I didn’t know what to pay,” or stated the equivalent. (See, for example, NT, at 
21–22, 34, 46.)


18.
At the time of the hearing, the balance due on Marshall’s account was $2655.16, and the monthly budget amount was $115.00, which is subject to change based on customer usage and any rate changes. (NT, at 32–33; Peoples Exh. A.)


19.
On February 25, 2003, the BCS issued its decision on Marshall’s informal complaint, at BCS Case # 1288744, directing Marshall to pay $308.50 by March 18, 2003, and to pay, monthly, beginning in April 2003, a special budget amount of $88.00, consisting of the regular budget amount of $73 plus $15 toward the arrearage. (NT, at 32–33, 39, 40–41; Peoples Exh. B.)


20.
Before the hearing, the last payment Marshall made on his account was made on April 10, 2002, in the amount of $117.00; there was a LIHEAP payment (i.e., an energy assistance grant) credited to the account on April 25, 2003, in the amount of $65.00. (NT, at 33; Peoples Exh. A.)


21.
If Marshall had fully paid for current usage between the effective date of the BCS decision and the date of the hearing, he would have paid Peoples $1095 (i.e., fifteen months, with a budget amount of $73); in fact, during this time, he paid Peoples nothing; there was an energy grant in the amount of $65 credited to his account. (NT, at 41–42; Peoples Exhs. A and B.)


22.
Marshall failed to comply with payment arrangements he entered into with Peoples in August 2001 and in September 2002. (NT, at 35, 37–38; Peoples Exh. A.)
discussion

The complaint, in effect, appeals the BCS decision on informal complaint that directed Marshall to pay $308.50 by March 18, 2003, and to pay, monthly, beginning in April 2003, a special budget amount of $88.00, consisting of the regular budget amount of $73 plus $15 toward the arrearage. If Marshall had fully paid for current usage between the effective date of the BCS decision and the date of the hearing, he would have paid Peoples $1095 (i.e., fifteen months, with a budget amount of $73). In fact, during this time, he paid Peoples nothing. There was an energy grant in the amount of $65 credited to his account following the BCS decision.
 When asked why he had not paid his gas bills, Marshall stated more than once, “I didn’t know what to pay,” or stated the equivalent.

The Commission routinely entertains complaints from residential customers of jurisdictional public utilities concerning a customer’s asserted financial inability to pay for utility services.
 The Public Utility Code, as here relevant, places the burden of proof on the proponent of a rule or order of the Commission or, as construed and applied by the Commission, on the party seeking affirmative relief from the Commission.
 As the party seeking to obtain a more favorable payment arrangement than the one prescribed by the BCS decision, the Complainant bears the burden of proving financial or other circumstances adequate and sufficient to show that he is entitled to pay less, monthly, for gas utility service than the regular monthly budget amount plus $15 (to amortize the account balance), as prescribed by the BCS decision.

The Commission has said that a payment arrangement prescribed by the BCS is the starting point for determining an appropriate payment arrangement in a formal complaint 
proceeding involving an appeal from a BCS-prescribed arrangement.
 Moreover, if a complainant has not complied with the payment arrangement prescribed by the BCS and cannot satisfactorily explain the failure to make the prescribed payments, then it is appropriate to order payment of an amount equal to the amount by which total payments made by the complainant are less than the amount needed to be paid for “current service” between the effective date of the BCS decision and the date on which the final order of the Commission is entered (sometimes referred to as the “catch‑up” or deficiency amount).

Under the authority of Claypool v. T.W. Phillips Gas and Oil Co.,
 when a complainant failed to pay utility bills consistent with a BCS-prescribed payment arrangement, from a BCS decision on an informal complaint, and the complainant appealed the BCS decision, the Commission would order, absent certain mitigating circumstances, a deficiency or catch‑up amount equal to the shortfall in payments between the effective date of the BCS decision and, as the policy evolved, the date on which the final order of the Commission was entered. In Stammel v. PG Energy,
 the Commission revisited “the manner in which the Commission has been calculating Claypool ‘catch‑up’ amounts following rulings on appeals from BCS decisions….”

In Stammel, the Commission states that in Claypool (which involved an appeal from a payment arrangement under a BCS decision), “the filing of the formal complaint from the mediation decision of the BCS served to stay the arrearage portion of the payment arrangement pending resolution of the appeal process.”
 The Commission summarizes its revisitation of the Claypool policy as follows:
Since that time [presumably, the time of Claypool], a policy has evolved so that the Commission now effectively waives the stay of the arrearage portion of the payment arrangement by adding any missed arrearage payments to the “catch‑up” amount. Therefore, the Claypool “catch‑up” payment has included both the consumption and the arrearage portions. The Commission has reconsidered this policy and has determined that it is not appropriate to waive the stay provision contained in Section 56.174(c). Therefore, the Claypool “catch‑up” amount shall be limited to the consumption portion of the payment arrangement. Therefore, unless a utility requests and the Commission determines that the automatic stay in Section 56.174(c) should be lifted, the Claypool catch up amount shall be limited to the sum of any missed payments related to current consumption that accrued since the establishment of the customer’s payment arrangement.
(Footnote omitted and emphasis added.)
According to Stammel, then, the ordered deficiency payment amount is to be limited to the unpaid consumption portion of the BCS payment arrangement or, apparently the equivalent, “missed payments related to current consumption. ” Of course, the unpaid consumption portion of the BCS payment arrangement may be or may not be different from “missed payments related to current consumption. ” Current consumption denotes actual usage, while “the unpaid consumption portion of the BCS payment arrangement” may involve either a budget amount (i.e., based on annualized monthly consumption) or the amount due for actual usage. Since Stammel involved budget bills, the Stammel language “current consumption” is construed and deemed to include monthly budget billing.

While the payment arrangement prescribed by the BCS may be only the starting point for determining an appropriate payment arrangement in a related formal complaint proceeding, it will also be the final point unless a complainant shows sufficiently changed circumstances to support a departure from the arrangement.
 It is noteworthy that a complainant in an inability‑to‑pay case is obligated to pay undisputed bills during the time the formal complaint is pending, which, under Stammel, are payments related to current consumption.

The Complainant has not complied with the BCS decision on informal complaint. Between the effective date of the BCS decision (March 18, 2003) and the date of the hearing (June 28, 2004), Marshall should have paid Peoples, according to the BCS decision, $1095 ($73 x 15 months) for current usage. In fact, during this period he paid Peoples nothing.
 Following the BCS decision, Peoples credited an energy grant in the amount of $65 to Marshall’s account.
Neither Marshall’s financial circumstances nor his other relevant circumstances has changed significantly since the BCS issued its decision on informal complaint. Hence, there is no basis for changing the BCS-directed payment arrangement.

As a condition for continued gas service, Marshall will be ordered to make a timely payment to Peoples in the amount equal to the amount he should have paid if he had paid for all current consumption from the effective date of the BCS decision until the date on which the final order of the Commission is entered, plus the BCS‑directed lump-sum.

Based on the foregoing discussion, Marshall’s complaint is denied and dismissed for his failure to carry the burden of proof necessary to sustain the complaint. In addition, the payment terms of the operative BCS decision are adopted, confirmed, and ordered.
CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the parties to and the subject matter of this proceeding. 66 Pa.C.S. §701 and §1501.
2.
The Complainant, as the party seeking affirmative relief from the Commission, has the burden of producing persuasive evidence of those facts necessary to support granting the relief sought or other appropriate relief. 66 Pa.C.S. §332(a).
3.
There is no evidence to support the conclusion that The Peoples Natural Gas Company, d/b/a Dominion Peoples, violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.
4.
There is no evidence to provide a basis for permitting the Complainant to pay less, monthly, for natural gas utility service than the current budget amount plus a substantial amount to amortize the account balance.
5.
For the purpose of obtaining the relief sought by the complaint, the Complainant failed to satisfy his burden of proving that, financially, he was and is unable to pay, monthly, the regular budget amount ($115 at the time of the hearing) plus $15 to amortize the account balance.
6.
The payment arrangement prescribed in the following order requiring the Complainant to pay a deficiency amount, under the BCS decision, and to make timely monthly payments (i.e., the budget amount plus $15)—consistent with the BCS decision on informal complaint—conforms with the applicable provisions of the Public Utility Code and the regulations and the policy of the Commission.

ORDER

THEREFORE,

IT IS ORDERED:

1. That the complaint captioned Victor R. Marshall v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, at Docket No. C‑20030787, is sustained only to the extent consistent with the following ordered payment arrangement and is otherwise denied and dismissed with prejudice.

2. That within 15 days after the date on which the order of the Commission is entered, or otherwise becomes final, The Peoples Natural Gas Company, d/b/a Dominion Peoples, must issue a bill to Victor R. Marshall in the amount, not to exceed the amount of the balance due on the account, that reflects the amount by which payments on the account have fallen short of paying for current consumption since the effective date of the decision on informal complaint plus $308.50, as reflected in the payment arrangement prescribed in the decision on informal complaint by the Bureau of Consumer Services, at BCS Case # 1288744.

3. That in order to be assured of continued natural gas utility service from The Peoples Natural Gas Company, d/b/a Dominion Peoples, Victor R. Marshall must pay the entire amount of the bill issued to him under ordering paragraph No. 2, above, within 30 days from the date the bill is issued.

4. That beginning with the first billing period after the date on which the order of the Commission is entered, or otherwise becomes final, Victor R. Marshall must pay, monthly, to The Peoples Natural Gas Company, d/b/a Dominion Peoples, the regular budget amount (which is subject to routine continual review) plus $15 to amortize any arrearage.

5. That The Peoples Natural Gas Company, d/b/a Dominion Peoples, must not assess any additional late charges or finance charges on the past‑due balance, as long as Victor R. Marshall complies with the terms of this Order.

6. That if the Complainant adheres to the payment arrangement prescribed by this Order, until any arrearage is amortized, The Peoples Natural Gas Company, d/b/a Dominion Peoples, must not terminate service except for reasons involving safety or other emergency.

7. That The Peoples Natural Gas Company, d/b/a Dominion Peoples, is authorized to terminate service in compliance with Chapter 56 of Title 52 of the Pennsylvania Code, if Victor R. Marshall fails to adhere to the payment schedule prescribed by this Order.
8. That the formal complaint proceeding captioned Victor R. Marshall v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, at Docket No. C‑20030787, is terminated and the record to be marked “closed.”

Date:  February 8, 2005



___________________________________








James D. Porterfield








Administrative Law Judge

(a)  Victor R. Marshall v. The Peoples Natural Gas Company, d/b/a Dominion Peoples.
(b) The complaint is, in effect, an appeal from a decision on informal complaint by the Commission’s Bureau of Consumer Services requiring the Complainant to pay $308.50 by March 18, 2003, and beginning in April 2003, to pay, monthly, the budget amount plus $15.00. Peoples answered the complaint. At the telephone hearing on June 28, 2004, Complainant indicated that he could not afford the BCS‑directed payment arrangement with only his Social Security benefits as income. The balance on the account was $2655.16, and the monthly budget amount was $115.00. The record closed July 28, 2004. No brief was filed.

(c) Judge Porterfield prepared the Initial Decision in which he denies and dismisses the complaint because the Complainant failed to carry the burden of proof necessary to support any remedy to the complaint. In addition, the BCS payment arrangement is confirmed and ordered along with a deficiency payment being ordered, consistent with the BCS decision.
seo
� 	NT, at 41–42; Peoples Exhs. A and B.





� 	NT, at 21–22, 34, 46.





� 	Compare 66 Pa.C.S. §701 and 52 Pa. Code §5.21(a).





� 	66 Pa.C.S. §332(a).


� 	Claypool v. T.W. Phillips Gas & Oil Co., Z�00248730, Order entered December 22, 1995.





� 	Id.





� 	See C�20027994, Opinion and Order entered May 21, 2003.





� 	See Op. at 7.





� 	See Op. at 9, ordering paragraph No. 4.





� 	Harper v. Equitable Gas Co., Z�00285460, Order entered May 10, 1996, and Heard v. Equitable Gas Co., C�00957262, Order entered June 21, 1996.





� 	Casulli and Holland v. The Peoples Natural Gas Co., C�00968351, Order entered August 26, 1997; and 52 Pa. Code §§56.174(a) and 56.181.





� 	NT, at 41–42; Peoples Exhs. A and B.





13
13

