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HISTORY OF THE PROCEEDING


On June 24, 2004, Maryann Bello (Bello, Complainant or Customer) filed this formal complaint against Philadelphia Gas Works (PGW or Company).  Bello averred that PGW had a senior citizen discount but discontinued it in July 2003.  She would like to be considered eligible for the discount.


She wants the PUC to allow her to be included in the program because she was 65 years of age before the discount program was discontinued, but she did not know about the program then.


On July 22, 2004, the PGW filed a timely Answer.  In its Answer, PGW admits that it has a senior citizen discount program which was closed to new applicants as of September 2003, and avers that the Commission has issued several Orders regarding this program.


The Office of Administrative Law Judge undertook mediation review of this case which concluded on August 5, 2004.


On October 21, an initial telephone hearing notice was issued scheduling an initial telephone hearing to be held on this case on Tuesday, January 11, 2005 at 10:00 am.  The case has been assigned to ALJ Turner for hearing and initial decision.



On October 26, 2004, the ALJ served a Prehearing Order establishing basic procedures to be followed before and during the hearing.



The hearing was convened as scheduled.  Bello appeared and represented herself.  She gave testimony but did not submit any exhibits.  Laureto Farinas, Esq., appeared and represented PGW.  He called one witness, Orlando Rosario, and submitted three exhibits, PGW 1 (Commission Order entered October 27, 2004) (October 27 Order); PGW 2 (Commission Opinion and Order entered November 18, 2004); and PGW 3 (PGW Gas Tariff No. 2, pages 72 and 73) which were admitted to the record.  



The transcript was received in the Philadelphia Regional Office of the Commission on February 2, 2005, and the record was closed.
FINDINGS OF FACT


1.
The complainant is Maryann Bello who lives at 12710 Minden Road, Philadelphia PA 19154.  She receives residential gas service at that address.  Complaint, ¶1, 3


2.
The Respondent is PGW, a municipal corporation that provides natural gas service for compensation in the City of Philadelphia.  Up until September 1, 2003, all senior citizens 65 years or older residing in Philadelphia who were customers of PGW were eligible for its senior citizen discount of 20% on their gas charges.  As of that date, enrollment of new participants in the program was stopped, but the program continues for those already in it.  Tr. 13-14


3.
Orlando Rosario is employed by PGW as a Customer Review Officer, and as part of his duties he evaluated this complaint, and he was authorized to testify for PGW at the hearing on the complaint.  Tr. 12


4.
In April 2004, Bello went to the PGW office on Frankford Avenue in Philadelphia to apply for the no-means-test 20% senior discount, but was told that it was discontinued in about July or August of 2003.  Tr. 7.  The lack of a means test was important to her, because she testified that her income seems to be a few dollars too high for every program for which she applies.  She did not file an application to enroll in the program before the end date of the program.  Tr. 14


5.
Bello turned 65 in 2001, before the discount was discontinued, but had no idea that this discount existed at that time.  Tr. 7


6.
At the time when she went to the PGW office, Bello had just recently learned about this discount from her neighbor.  Tr. 7, 8-9


7.
PGW’s petition to introduce a means-tested Senior Citizen Discount program was denied by the Commission and its Commission-approved tariff provides that enrollment in the Senior Citizen discount will be closed as of September 1, 2003.  Tr. 13-14, 15; PGW 1 at 61, PGW 3


8.
PGW filed a third request with the PUC regarding the senior citizen discount, and has sought reversal of the PUC’s most recent decision. The PUC granted reconsideration of its decision pending review of and consideration on the merits.  PGW 2 at 2; Tr. 16 



9.
PGW is not accepting applications for enrollment in the Senior Citizen Discount program while reconsideration is pending.  Tr. 17

DISCUSSION



The Commission’s jurisdiction over this controversy is found in its authority to regulate PGW, and specifically its authority to consider the senior citizen discount, and in its rate making authority.  Sections 2212(b), 2212(r), 701 and 1301 of the Public Utility Code (Code), 66 Pa. C.S. §§2212(b), 2212(r), and 1301, et seq.


Specifically, Section 2212(r) provides that:
(r)  Senior citizens.-
   (1)
The commission may approve a program designed to provide discounted fares for natural gas distribution and supply services to senior citizens residing in the service territory of a city natural gas distribution operation provided that such rates and the terms of such program are just and reasonable.

   (2)
Individual ratepayers who, as of the date the initial tariff of a city natural gas distribution operation becomes effective pursuant to subsection (d), are properly receiving discounted gas rates pursuant to the terms of a program specifically designed to provide assistance to senior citizens contained in the prior tariff shall be entitled to continue to receive such discount under the terms of the prior tariff unless and until the program is modified by ordinance of the governing body of the city, in which event such individuals shall be entitled to receive only the discount provided under the terms of the modified program, as it may be further modified by ordinance from time to time thereafter.
   (3)
Nothing in this title shall require the commission to approve the continuation of the program identified in paragraph (2) in whole or part for any person other than an individual identified in paragraph (2).
(Emphasis added)



As the complainant, Bello has the burden of proof to show that her allegations are correct, and that she is entitled to the relief she seeks.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950) (Se-Ling Hosiery).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Milkie v. Pa. P.U.C., 768 A. 2d 1217, 1219-1220 (Pa. Cmwlth. 2001) (Milkie); Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980). 


Moreover, the burden of proof falls upon the public utility customer challenging Commission-approved rates to prove that the charge is no longer reasonable by demonstrating recent significant changes in circumstances; absence of such a showing establishes prima-facie evidence of facts found in prior Commission order.  Duquesne Light Co. v. PA PUC, 715 A. 2d 540 (Cmwlth 1998).  PGW’s tariff continuing the existing senior citizen discount, but barring any new applicants, was approved recently by the Commission.  PGW 3; Order of October 27, 2004.


In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).


Bello alleges that the senior citizen discount was not widely advertised, at least in her neighborhood.  She avers that if it were, she would have known about it and applied to receive it before it was discontinued.  She became 65 in 2001, and would have been eligible for the program if she had applied at that time.  She also argues that because the discount is still being provided to customers similarly situated to herself, that is, being of 65 years of age or older, and without consideration of income, that she should be enrolled in the program.  Tr. 9-10.  She was particularly interested in this discount program because there was no income eligibility.  Bello testified that she has been found over-income for other customer assistance programs for which she has previously applied.  Tr. 18.  Apparently, she would also be ineligible for PGW’s CRP Program.  Tr. 19-20



Bello essentially presents an equal protection, or fairness argument.  In another context, Commonwealth Court has ruled that the XIVth Amendment (Equal Protection) of the United States Constitution protects individuals against state action only, and that actions by a utility under regulation by the PUC do not equate to state action.  NAACP, Inc. v. Pa. P. U. C. 290 A. 2d 704 (1972).  Therefore, there is no need to consider a Constitutional dimension to this case.  


Fairness has been defined in this instance by the legislature, which enacted provisions of the Public Utility Code that provided for continuing the senior citizen discount program to the existing recipients, but allowed denial to any newcomers after September 1, 2003.  The legislation did not include that specific date, but that is the date which fell out during the restructuring process.  Nonetheless, the statutory scheme is clear.  Those eligible and enrolled in the program before the closing date, which was September 1, 2003, can remain in the program, and continue receiving the 20-% discount without regard to their income.  Those who were not enrolled before the cut-off date are not, and most probably will not be, eligible to participate, depending on the outcome of further review by the Commission.  See, PGW Exhibit 3 at Original Pg. No. 72.


There has been no discussion in Commission decisions about customers such as Bello as a class, i.e., those who were eligible by age, but failed to apply for some reason, and now can no longer be enrolled.  We can speculate that there are at least some other PGW customers that would fall into this group.  However, it would be difficult to differentiate between them and those customers who become 65 after September 1, 2003, and who are not allowed by statute and Commission ruling to enroll.


Bello opined that PGW did not spread information about the existence of this program very widely.  Counsel for PGW stated that historically this information was provided through bill inserts.  Tr. 23.  Bello did not explain how her neighbor knew about the discount, also by word of mouth, and yet she did not.  Since she first found out about the program, she has asked people, and has found a number of people who get the discount.  Tr. 21.  She thinks that it should have been advertised more on TV, and in the newspapers.  In her opinion, these are the media that reach senior citizens.  Id.


Counsel for PGW also pointed out that all PGW rates are publicized, and the issue of the senior citizen discount was publicized months before the decision came out.  Tr. 23.  The ALJ notes that there have been several PGW rate cases between 2001 and 2003, and public input hearings have been held.  These rate increase requests have been announced in the newspapers, and given news coverage, and the public input hearings have been advertised in the newspaper.  PGW has sent out bill inserts informing customers about the cases and the hearings.


Bello’s testimony about insufficient notice has been at least partly countered by PGW’s statements as to bill inserts.  Bello has made no showing that some other form of notice than the bill inserts and rate case notices would have reached her.  Therefore, Bello has not met her burden of proof and her complaint must be dismissed.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter and the parties.  66 Pa.C.S. §§2212(b), 2212(r), and 1301.


2.
Bello, as the complainant and the moving party, had the burden of proof to support her complaint, and to show that she was entitled to be included in the senior citizen discount program.  66 Pa.C.S. §332(a)


3.
Bello testified that PGW had not provided sufficient notice and information about the program in her community.


4.
PGW testified to the contrary that it had historically included bill inserts on the program in its bills.  PGW also showed that the Commission had applied Section 2212(r) of the Code, and required PGW to discontinue offering the Senior Citizen Discount program to any new applicants, but allowed it to continue offering it to customers already enrolled in the program.


5.
Bello did not carry her burden of proof, and her complaint must be dismissed.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Maryann Bello v. Philadelphia Gas Works docketed at C-20042996 is hereby dismissed, and the file shall be marked closed.
Date:
February 8, 2005


_______________________________________







Allison K. Turner






Administrative Law Judge
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