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HISTORY OF THE PROCEEDINGS


On May 7, 2004, Harvey M. Leis (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Philadelphia Gas Works (the Respondent).  Essentially, the Complainant alleged that the Respondent had overbilled him for a vacant building.  He asked that the Commission direct the Respondent to examine its bills as they appear to be excessive for a vacant building and to put hold on collections until the building is occupied.


On June 17, 2004, the Respondent filed an answer to the complaint.  The Respondent maintained that the bills were accurate because they were based on actual meter readings.  


On December 1, 2004, a telephonic hearing on the complaint was held.  The Complainant was represented by Robert Reibstein, Esquire, who presented the testimony of one witness and introduced no exhibit.  The Respondent was represented by Laureto A. Farinas, Esquire, who presented the testimony of one witness and introduced three exhibits which were admitted into the record.


The record was closed on December 1, 2004.
FINDINGS OF FACT


1.
The Complainant’s address is 107-17 W. Clearfield Street, Philadelphia, Pennsylvania (PGW Exhibits 1 and 2).


2.
The Complainant owns the building at this address and conducted a business called Creative Industries, Inc.  The business was operated between 1986 and June 28, 2003.  The building has been vacant since June 2003.  He has borrowed money from his family members to pay for utility bills (N.T. 5-8, 17).


3.
The Complainant’s income was about $3,000,000 a year (N.T. 8).


4.
The Complainant’s asking price of the building and business is $500,000.  He needs the gas on to sell the building (N.T. 8, 9).  


5.
As of the date of this hearing, the Complainant owed the Respondent $25,858.03 (N.T. 12-14, 21, 22; PGW Exhibit 2).    
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of this case, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent has overbilled him and has acted unreasonably in not setting up a payment arrangement for him to pay.  


At the hearing, the parties stipulated that the Complainant owes the Respondent $25,858.03 and that the Respondent agrees to waive the financial charges imposed on the Complainant’s account in the amount of $1,676.74 (N.T. 12, 13, 22).



From the stipulation above, it appears that the Complainant did not complain about being overbilled, but about his inability to pay utility bills.   


The Commission has repeatedly held that a customer with a commercial account for public utility service falls within the Commission regulations at 52 Pa. Code Chapter 55 and is not entitled to a payment arrangement or other protections applicable to residential accounts under the Commission regulations at 52 Pa. Code Chapter 56.  Kayla’s Place Inc. v. Duquesne Light Co., C-00981711 (Pa. PUC May 24, 1999); Kenny d/b/a Flower and Flag Depot v. Duquesne Light Co., C-00967789 (Pa. PUC November 27, 1996); 52 Pa. Code §§55.2(a) and 56.1.  Nevertheless, a public utility may offer a payment arrangement to a commercial customer although it is not required to do so.  Kayla’s Place Inc.


In this instance, as a commercial customer, the Complainant is not entitled to a payment plan under the Public Utility Code, a Commission regulation or a Commission order.  Therefore, I conclude that the Complainant’s complaint must be dismissed for failing to state a claim upon which he is entitled to relief.  52 Pa. Code §5.101(a)(3).
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.


2.
Harvey M. Leis has failed to carry his burden of proof.



3.
A customer with a commercial account for public utility service falls within the Commission regulations at 52 Pa. Code Chapter 55 and is not entitled to a payment arrangement or other protections applicable to residential accounts under the Commission regulations at 52 Pa. Code Chapter 56.



4.
Because, as a commercial customer, Harvey M. Leis is not entitled to a payment plan under the Public Utility Code, a Commission regulation or a Commission order, his complaint has failed to state a claim upon which he is entitled to relief.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Harvey M. Leis against Philadelphia Gas Works at Docket No. C-20042960 is dismissed.
Date:

February 9, 2005


____________________________________








Ky Van Nguyen







Administrative Law Judge
� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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