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HISTORY OF THE PROCEEDING



This case dismisses a Complaint which Angelo Nicola (Complainant) filed with the Commission against Verizon Pennsylvania Inc. (Respondent or Verizon) on December 9, 2004, alleging that one of Verizon’s poles is on his property and requesting that the Commission order Verizon to move the pole so he has full access to his parking area.   


Respondent filed an Answer and a Motion to Dismiss on January 21, 2005, addressing the allegations of the Complaint and moving to dismiss the Complaint on the basis that the Complaint is insufficient as to substance because the Commission lacks subject matter jurisdiction to adjudicate claims involving private property rights.    


The 10-day response period has passed, and Complainant did not file a response to the Motion to Dismiss.  The matter was assigned to me by Motion Judge Assignment Notice dated January 31, 2005.  The Motion to Dismiss is now ready for a decision.
FINDINGS OF FACT



1.
Complainant is Angelo Nicola, 816 Noble Street, Norristown, Pennsylvania 19401.


2.
Respondent is Verizon Pennsylvania Inc., a jurisdictional public utility providing telephone service in the Commonwealth of Pennsylvania.


3.
On December 9, 2004, Complainant filed a Formal Complaint with the Commission alleging that one of Verizon’s poles is on his property and requesting that the Commission order Verizon to move the pole so he has full access to his parking area. 


4.
Respondent moved for dismissal of the Complaint on the basis that the Complaint is insufficient as to substance because the Commission lacks subject matter jurisdiction to adjudicate claims involving private property rights. 


5.
Complainant did not file a response to the Motion to Dismiss.

DISCUSSION



Commission regulations provide for the filing of preliminary motions, including a motion to dismiss a pleading that is insufficient as to substance and a motion questioning the jurisdiction of the Commission. 52 Pa. Code §5.101(a)(1), (3).  When considering a motion to dismiss, the Commission must view the Complaint in a light most favorable to the Complainant, and the Complaint should be dismissed only when it appears that the Complainant would not be entitled to relief under any circumstances. Equitable Small Transportation Interveners, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435, Final Order entered July 18, 1994; Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  This is similar to Pennsylvania civil practice with respect to the filing of preliminary objections. Equitable Small Transportation Interveners, supra. 



The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts. County of Allegheny v. Commw. of Pa., 507 Pa. 360, 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  The motion may be granted only if the moving party prevails as a matter of law. Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections. Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Commw. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Commw. 2002)).


In the present case, Complainant alleges that one of Verizon’s poles is on his property and requests that the Commission order Verizon to move the pole so he has full access to his parking area.  In its Answer, Verizon denies that its pole is on Complainant’s property.  Verizon avers that the pole in question is located in an alley within the twenty foot public right-of-way of the Borough of Norristown and that the pole has been in its present location for over 25 years.



Verizon moves to dismiss the Complaint on the grounds that it is insufficient as to substance because it fails to state a cause of action upon which relief may be granted by the Commission.  Verizon avers that the Commission does not have jurisdiction to adjudicate real property rights, including complaints regarding the legality of easements or whether utility facilities are located within an appropriate easement.   



The instant complaint concerns a substantive determination of property rights and easements such as whether Verizon has an appropriate easement for the location of the pole and whether Verizon’s facilities are properly located within a legal right-of-way.  The Complaint does not allege any unreasonable, inadequate or unsafe service in violation of Section 1501 of the Public Utility Code. 66 Pa. C.S. § 1501.     


The Commission does not have jurisdiction to adjudicate real property rights, including complaints regarding the legality of easements or whether utility facilities, including poles, are located within an appropriate easement or right-of-way. Lou Amati/Amati’s Service Station v. West Penn Power Co. and Bell Atlantic-Pa., Inc., Docket No. C-00945842, Initial Decision entered September 6, 1995, Final Order entered October 25, 1995; Chris Nicolaides v. PECO Energy Co., Docket No. C-00003326, Final Order entered April 6, 2001; See also, Boczar v. PPL Electric Utilities Corp., Docket No. C-20016332, Order entered February 10, 2003.  These questions are in the nature of civil actions involving trespass, ejectment and/or the proper use of real property and are within the exclusive jurisdiction of the courts of common pleas of the Commonwealth. Id.  Therefore, in the instant case, whether Verizon’s pole is located under a valid easement or right-of-way is outside of the jurisdiction of the Commission.


For the reasons set forth above, the Complaint is insufficient as to substance because it fails to state a cause of action upon which relief may be granted by the Commission.  The Commission does not have jurisdiction to hear the instant Complaint, and, therefore, the Complaint will be dismissed.    


The Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary in the public interest. 66 Pa. C.S. § 703(b); 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion. Dee-Dee Cab, Inc. v. Pa. Public Utility Comm., 817 A.2d 593, petition for allowance of appeal denied, 575 Pa. 698, 836 A.2d 123 (2003); Lehigh Valley Power Committee v. Pa. Public Utility Comm., 128 Pa. Commw. 259, 563 A.2d 548 (1989); Edan Transportation Corp. v. Pa. Public Utility Comm., 154 Pa. Commw. 21, 623 A.2d 6 (1993).  This case does not involve disputed questions of fact.  The questions presented by Respondent’s Motion are questions of law only.  A hearing in this case is not necessary or in the public interest and would be a fruitless exercise.
CONCLUSIONS OF LAW



1.
Commission regulations provide for the filing of preliminary motions, including a motion to dismiss a pleading that is insufficient as to substance and a motion questioning the jurisdiction of the Commission.


2.
The Commission does not have jurisdiction to adjudicate real property rights, including complaints regarding the legality of easements or whether utility facilities, including poles, are located within an appropriate easement or right-of-way.


3.
The Commission may dismiss a complaint without a hearing if a hearing is not necessary in the public interest.

ORDER



THEREFORE,



IT IS ORDERED: 


1.
That the Motion to Dismiss filed by Verizon Pennsylvania Inc., seeking dismissal of the Complaint filed by Angelo Nicola, at PUC Docket No. C-20044117, is granted.


2.
That the Complaint filed by Angelo Nicola, against Verizon Pennsylvania Inc., at PUC Docket No. C-20044117, is dismissed.
Dated:
February 11, 2005



_____________________________








Veronica A. Smith 







Chief Administrative Law Judge
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