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HISTORY OF THE PROCEEDINGS
This is a residential customer complaint proceeding in which Joanne Dunne (“Dunne,” including spouse, John, or “Complainant”) alleges, by implication, that PECO Energy Company (“PECO” or “Respondent” ) furnished unreasonable, inadequate, or unsafe service by suspending gas and electric services “without any warning.” The complaint is denied and dismissed. The evidence does not show that PECO acted unreasonably when it suspended Dunne’s utility services with proper notice being served. The evidence does not show, otherwise, that PECO violated a statute that the Commission has jurisdiction to administer or violated a regulation or order of the Commission.

On October 27, 2003, Dunne filed the complaint against PECO with the Pennsylvania Public Utility Commission (Commission). In its answer to the complaint, filed December 9, 2003, PECO stated that it would perform an investigation into the complaint’s allegations.


For the scheduled telephone hearing on May 25, 2004, Joanne Dunne appeared and offered her and her spouse’s testimony in support of the complaint. John Dunne testified that his electric utility service was off only from October 3 until October 8, 2003. He further testified that his electric service was not suspended before October 3 and that he has “thrown away the bills” and his canceled checks representing billings and payments made during the time PECO claims services were suspended. (NT, at 12, 28–30.) The presiding Administrative Law Judge (ALJ) accorded Dunne thirty days from the date of the hearing to submit to the ALJ copies of any bills or canceled checks representing billings or payments for electric service between May 7, 2003, and October 8, 2003. (NT, at 30, 39–40.) Dunne submitted nothing.
Anthony D. Kanagy, Esquire, appeared for the hearing on behalf of PECO and offered the testimony of Timothy Grow (Grow),
 Senior Claims Adjuster for PECO and the testimony of Charvas Walker (Walker), Revenue Protection Representative. Grow sponsored PECO Exh. No. 1, his Claim Investigation Report covering the Dunne incident; PECO Exh. No. 3, PECO’s records, which include a copy of Dunne’s “Shut Off” notice, dated May 7, 2003; and PECO Exh. No. 4, PECO’s records showing Dunne’s monthly usage of gas and electric. Walker sponsored PECO Exh. No. 2, a “Hazardous Conditions” notice to the “occupant” at 14 N. Ridgeway Ave., Dunne’s address, dated October 3, 2003.


The record of the proceeding includes the Interim Order Setting Resolution Conference (issued December 29, 2003), the Prehearing Order (issued April 30, 2004), PECO’s four exhibits, and the forty‑page transcript of the hearing notes (NT). The record closed June 25, 2004. No brief was filed.
Findings of fact

1.
Joanne and John Dunne reside at 14 N. Ridgeway Ave., Glenolden (Delaware County), Pa., where PECO furnishes them with jurisdictional residential electric and gas utility services. (NT, at 9; PECO Exh. No. 1.)

2.
On October 3, 2003, Joanne Dunne, who has a large front yard, was in the shower when she heard “banging” near her house; by the time she was out of the shower and to the front part of the house, she saw a man leaving her front yard; Dunne noticed that her TV and refrigerator were off; because Dunne has an aggressive dog, no notice could have been left, according to Dunne, at her front door. (NT, at 8–9.)

3.
Joanne Dunne testified that when she called PECO on October 3, 2003, about her lack of service, she was told that service had been suspended because of a hazardous condition, i.e., the meter was broken. (NT, at 8–9.)

4.
John Dunne testified that the person who owned his house immediately before him had, as a conservation matter, an off‑peak meter installed to register electric to a water heater; the meter had been disconnected since Dunne purchased the property; the “Plexiglas” face on the meter had been broken since Dunne purchased the property. (NT, at 10–11; compare Dunne’s testimony at 35–36.)

5.
John Dunne testified that an electric “inspector” (“underwriter” [?]) told him that repairing the “Plexiglas” on the meter was PECO’s responsibility; Dunne testified that he paid $75 to have the “Plexiglas” replaced. (NT, at 11, 13, 16, 27.)

6.
John Dunne testified that his utility service was off from October 3 until October 8, 2003; he testified that his electric service was not suspended before October 3 and that he has “thrown away the bills” and his canceled checks representing billings and payments made during the time PECO claims services were suspended. (NT, at 12, 28–30.)

7.
PECO’s records show that Dunne’s gas and electric services were suspended on May 7, 2003, for nonpayment; the suspension was in accord with the Commission’s regulations. (NT, at 15, 17; PECO Exh. No. 1, p. 2.)

8.
PECO’s records show that Dunne’s gas and electric services were suspended from May 7, 2003, until October 2003, when PECO received an underwriter’s certificate permitting restoration of service. (NT, at 16.)

9.
PECO’s records show that utility services were used at Dunne’s residence during the time PECO’s records show that utility services were suspended. (NT, at 16.)

10.
On October 3, 2003, a PECO representative, Charvas Walker, from PECO’s Revenue Protection Department (which deals with unsafe, undesirable, or theft of service) was dispatched to Dunne’s residence. (NT, at 16.)
11.
When Dunne’s services were suspended for nonpayment, on May 7, 2003, PECO obtained final meter readings for the electric and gas services. (NT, at 17–18, 20.)
12.
PECO discovered, according to its electric meter’s registration, that there had been illegal use of electric service between April 3, 2003, and September 3, 2003; PECO made a determination not to back-bill Dunne for the registered usage, which is computed to be 24,768 kilowatt hours. (NT, at 17–18, 20; PECO Exh. No. 3.)
13.
PECO Exh. No. 3 consists of PECO’s records, which include a copy of Dunne’s “Shut Off” notice, dated May 7, 2003, at a time when $379.04 was owed on the electric account. (NT, at 19.)

14.
PECO Exh. No. 4, is PECO’s records showing Dunne’s monthly usage of gas and electric. (NT, at 19–20, 22–24.)

15.
PECO has remote meter reading capability for both gas and electric services. (NT, at 25‑26.)
16.
As a matter of policy, after PECO detects meter tampering it requires an independent underwriter to inspect the involved premises, at the expense of the customer, and to certify that the internal electrical system meets the national electric code. (NT, at 27.)
17.
Charvas Walker (Walker), as a Revenue Protection Representative for PECO, investigates theft‑of‑service conditions, hazardous conditions, and other abnormal conditions at customers’ premises. (NT, at 32.)
18.
Dunne’s situation came to PECO’s Revenue Protection Department through its computer system, which characterized Dunne’s situation as a hazardous condition to be investigated; Walker investigated Dunne’s premises on October 3, 2003. (NT, at 32.)
19.
Walker sponsored PECO Exh. No. 2, a “Hazardous Conditions” notice to the “occupant” at 14 N. Ridgeway Ave., Dunne’s address, dated October 3, 2003; Revenue Protection Department personnel leave a Hazardous Condition notice when an investigation reveals a hazardous condition and service is shut off for safety reasons. (NT, at 32.)

20.
When Walker investigated Dunne’s premises on October 3, 2003, he found an “illegal hookup,” resulting in a hazardous condition: The standard ring on the meter was opened, the seal broken, a piece of the meter missing, and the meter not fully seated in the meter box. (NT, at 33, 36–37.)

21.
After discovering the unsafe condition at Dunne’s premises, Walker, for safety reasons, shut off gas and electric, installed a barrel lock on the electric meter, along with a seal, and put a barrel lock pin and cap on the gas meter. (NT, at 33.)

22.
Walker shut off Dunne’s gas service to prevent the household from using gas to substitute for various uses to which electric is put; misused or misapplied gas appliances have the potential to create a safety hazard. (NT, at 33.)

23.
PECO’s records indicate that there is only one electric meter and one gas meter at Dunne’s residence; Walker’s investigation at Dunne’s residence had nothing to do with an off-peak meter—contrary to the testimony of Dunne. (NT, at 10–11, 13, 34).

24.
Walker did not find any broken glass on Dunne’s meter when he performed his investigation on October 3, 2003; when broken glass is found on a meter, PECO replaces the meter to maintain the integrity of service registration. (NT, at 34–35.)
25.
Walker acknowledges that, at the time of his investigation, there could have been an off‑peak meter box—not a meter—covered with glass. (NT, at 38.)
discussion

Dunne’s complaint alleges by implication that PECO furnished inadequate, unreasonable, or unsafe service by suspending gas and electric services “without any warning.” Under Section 1501 of the Public Utility Code, a jurisdictional public utility, like PECO, has a duty to “furnish and maintain adequate, efficient, safe, and reasonable service….”
 Suspending a customer’s utility services without notice or without good reason may be considered inadequate or unreasonable service.

A person who or that brings a complaint against a jurisdictional public utility, under Section 701 of the Code, alleging that the utility has violated its statutory service duty, under Section 1501 of the Code, incurs the burden of proving by a preponderance of substantial evidence adduced at hearing that the utility has failed to discharge its statutory duty.
 In general, in order to prevail on a complaint, an interested person, like the Complainant, must demonstrate, according to both statutory‑ and decisional‑law criteria, that the respondent utility has violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.”

Subsection 332(a) of the Code is construed and applied by the Commission to require a party seeking relief from the Commission, as the Complainant is in this proceeding, to bear the burden of producing, and coming forward with, evidence and to bear the ultimate burden of persuading the Commission by a preponderance of evidence that the relief sought is warranted under the circumstances.

The Complainant adduced no substantial evidence to show that PECO shut off utility electric and gas services without any notice, or to show, otherwise, that PECO violated a statute that the Commission has jurisdiction to administer or violated a regulation or order of the Commission. Complainant’s only evidence of “no notice” is Joanne Dunne’s testimony that because she has an aggressive dog, no notice of service suspension could have been left at her front door.
 Testimony in support of PECO’s position and PECO Exh. No. 3 persuasively establish that Dunne was given notice of the service suspension at the time service was suspended.  
John Dunne’s testimony about an off-peak meter and his replacement of the meter’s glass lacks substance and has nothing to do with PECO’s suspension of service on October 3, 2003. Dunne, in order to gain some credibility in support of his position, could have submitted a receipt for the purchase of “Plexiglas,” or submitted a PECO bill issued during the time PECO’s records show that electric service was suspended.

PECO’s records show that Dunne’s gas and electric services were suspended on May 7, 2003, for nonpayment.
 PECO has remote meter reading capability for both gas and electric services.
 Dunne’s situation came to PECO’s Revenue Protection Department through its computer system, which characterized Dunne’s situation as a hazardous condition to be investigated.
 On investigation, PECO found an “illegal hookup” at Dunne’s residence, resulting in a hazardous condition: The standard ring on the meter was opened, the seal broken, a piece of the meter missing, and the meter not fully seated in the meter box.
 PECO’s Revenue Protection Department personnel leave a Hazardous Condition notice at a customer’s residence when an investigation reveals a hazardous condition and service is shut off for safety reasons.
 A Hazardous Condition notice was left at Dunne’s residence on October 3, 2003, when PECO suspended service for safety reasons.
 
As a matter of policy, after PECO detects meter tampering it requires an independent underwriter to inspect the involved premises, at the expense of the customer, and to certify that the internal electrical system meets the national electric code.
 On October 8, 2003, when PECO received an independent underwriter’s certificate permitting restoration of service, service to Dunne was restored.

Weighing the evidence in this record, it is clear that Dunne has not shown by competent, credible, persuasive evidence that PECO failed to furnish adequate, efficient, safe, and reasonable service, thereby violating Section 1501 of the Code.
 The evidence does not show, otherwise, that PECO violated a statute that the Commission has jurisdiction to administer or violated a regulation or order of the Commission. The complaint, therefore, is denied and dismissed because the Complainant failed to satisfy the burden of proof necessary to sustain the complaint.
conclusions of law

1. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.

2. The Complainant, as the party seeking affirmative relief from the Commission, has the burden of producing persuasive evidence of those facts necessary to support granting the relief sought or other appropriate relief. 66 Pa.C.S. §332(a).
3. The evidence of record fails to establish that PECO Energy Company furnished inadequate, inefficient, unsafe, or unreasonable electric utility service. 66 Pa.C.S. §1501.

4. There is no competent, persuasive evidence to support the conclusion that PECO Energy Company violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701. 

ORDER

THEREFORE,

IT IS ORDERED:

1. That the complaint captioned Joanne Dunne v. PECO Energy Company, at Docket No. C‑20031647, is denied and dismissed because of Complainant’s failure to carry the burden of proof necessary to sustain the complaint.
2. That the complaint proceeding captioned Joanne Dunne v. PECO Energy Company, at Docket No. C‑20031647, is terminated and the record to be marked “closed.”

Date:  February 7, 2005



___________________________________








James D. Porterfield








Administrative Law Judge
� 	The transcript of the hearing notes (NT, at 14) shows Mr. Grow’s first name as “Jim,” but PECO Exhibit No. 1 shows the name as “Timothy.”


� 	66 Pa.C.S. §§101�3316, as amended.





� 	West Penn Power Co. v Pa. P.U.C., 578 A.2d 75 (Pa. Cmwlth. 1990).


� 	66 Pa.C.S. §332(a); substantial evidence, here, refers to the legal requirement that final actions by the Commission in proceedings, like this one, must be supported by substantial evidence.





� 	52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.





� 	Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1954); see also Norfolk & Western Ry. Co. v. Pa. P.U.C., 413 A.2d 1037 (Pa. 1980); North American Coal Corp. v. Air Pollution Comm’n, 279 A.2d 356 (Pa. Cmwlth. 1971).





� 	NT, at 8–9.


� 	NT, at 15, 17; PECO Exh. No. 1, p. 2.





� 	NT, at 25�26.





� 	NT, at 32.





� 	NT, at 33, 36–37.





� 	NT, at 32.





� 	PECO Exh. No. 2.





� 	NT, at 27.





� 	NT, at 16.


� 	66 Pa.C.S. §1501.
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