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OPINION AND ORDER

BY THE COMMISSION:
Before the Commission for consideration and disposition are the October 18, 2004 Exceptions of the County of Erie, Pennsylvania (County) to the September 27, 2004 Initial Decision of Administrative Law Judge (ALJ) Fred R. Nene.
  Verizon North Inc. (Verizon) filed Reply Exceptions on October 27, 2004.  
History of Proceeding

The County operates a county-wide 911 emergency communication system pursuant to the Public Safety Emergency Telephone Act, 35 P.S. §§ 7011 et seq. (911 Act).  Verizon is the local exchange telephone service provider that bills and collects the County 911 fee from telephone subscribers within Erie County.  Verizon then remits the fees and accrued interest, less uncollectibles and less administrative costs, to the County each quarter.   

On August 18, 2003, the County filed a complaint in the Court of Common Pleas for Erie County raising various common law causes of action in relation to Verizon’s billing of 911 contribution fees to Verizon’s subscribers located in Erie County.  The common law counts alleged were breach of fiduciary duty, unjust enrichment, and conversion.  The County requested relief in the form of an accounting and an injunction.  Verizon filed preliminary objections to the County’s complaint on September 9, 2003, requesting that the complaint be dismissed for lack of primary jurisdiction.  On November 20, 2003, Judge DiSantis granted Verizon’s preliminary objection and dismissed the complaint without prejudice.  The Court concluded that the County had failed to exhaust its administrative remedies because it could seek assistance from the Pennsylvania Emergency Management Agency (PEMA)
, and because primary adjudicative jurisdiction lies with this Commission.

On November 21, 2003, the County filed Complaints identical to that filed in the Erie County Court of Common Pleas with both the Commission and PEMA.

     



By letter dated December 12, 2003, PEMA informed the Parties that it did not believe it has the authority to adjudicate the counts contained in the Common Pleas Court complaint and that it believed the proper jurisdiction lies with the Commission.  



On December 18, 2003, the County filed a Notice of Appeal in the Court of Common Pleas of Erie County, appealing Judge DiSantis’ ruling dismissing the County’s complaint.



On December 22, 2003, Verizon filed, with the Commission, a Motion for More Specific Pleading (Motion).  On January 2, 2004, the County filed an Answer and objections to Verizon’s Motion.  On January 21, 2004, Verizon filed a Motion to Strike and Answer to the County’s objections.



ALJ Larry Gesoff found that the Complaint filed by the County was styled as a common law tort and an action in equity which failed to invoke the jurisdiction of the Commission.  Accordingly, on February 2, 2004, ALJ Gesoff issued the First Interim Order which granted Verizon’s Motion, and directed the County to file an amended complaint by February 18, 2004, and Verizon to file an answer by March 9, 2004.  


By letter dated February 18, 2004, the County opined that the Commission lacks jurisdiction over its Complaint (the position the County took before the Court of Common Pleas).  The letter indicated that the County would not be filing an amended complaint for that reason.  


This matter was assigned to ALJ Nene and a hearing was scheduled for June 7, 2004.  On June 3, 2004, ALJ Nene granted the County’s request for a continuance and rescheduled the hearing for September 13, 2004.  On September 2, 2004, ALJ Nene canceled the September 13, 2004 hearing.  By Initial Decision issued September 27, 2004, ALJ Nene dismissed the County’s Complaint for failure to prosecute.  The Parties filed Exceptions and Reply Exceptions thereto, as noted above.  

Discussion

We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).
ALJ Nene found that because the County was the Party which initiated the Complaint, pursuant to 66 Pa. C.S. § 332(a), it had the burden of showing by a preponderance of the evidence that Verizon had in some way violated the provisions of the Code, the Commission’s Regulations, or the Commission’s Orders.  (I.D. at 3).  ALJ Nene reasoned that by failing to file an amended complaint as directed by ALJ Gesoff, the County chose not to participate in the proceeding.  As such, ALJ Nene dismissed the Complaint with prejudice.  

The County, in its Exceptions, argues that ALJ Nene erred in dismissing the Complaint for failure to prosecute when it should have been dismissed for lack of Commission jurisdiction.  The County contends ALJ Gesoff’s February 2, 2004 First Interim Order in this proceeding determined that the Commission lacked jurisdiction over the matter.  (Exceptions at 6).            

Verizon, in its Reply Exceptions, argues that ALJ Gesoff never stated that the Complaint should be dismissed on jurisdictional grounds.  Instead, Verizon argues, ALJ Gesoff agreed that the County’s tort-based Complaint should be amended because, as written, it did not invoke the adjudicative jurisdiction of the Commission.  Verizon opines that the Parties, PEMA, and the Commission should set up a collaborative to discuss the jurisdictional issue; or, in the alternative, that the Commission sustain ALJ Nene’s dismissal of the Complaint for failure to prosecute.         

By First Interim Order issued on February 2, 2004, ALJ Gesoff found as follows:

The County’s complaint does not invoke the jurisdiction of the Commission.  It does not comply with the Section of the Public Utility Code which allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer or of any regulation or order of the Commission.  In addition, the County’s complaint raises no issues regarding the Commission’s power to review the contribution rate or approve or modify the contribution rate and forward its decision to PEMA, pursuant to 35 P.S. § 7013(c).  


Furthermore, the Commission has no jurisdiction to adjudicate claims styled as common law tort causes of action or as a request for an accounting arising out of equity.  This means that the Commission has no jurisdiction to hear the claims set forth in the complaint the County filed with the Commission, namely, the request for an accounting and an injunction and the claims based on breach of fiduciary duty, unjust enrichment and conversion.   

(C-20032036, First Interim Order at 4-5) (citation omitted).


The County continues to argue that under the 911 Act, 35 P.S. §§ 7011 et seq., neither PEMA nor the Commission have jurisdiction over this case.  The 911 Act provides the following regarding PEMA’s powers and duties:

 (1) To adopt rules and regulations pursuant to this act: Provided, That the agency shall have the power and authority to promulgate, adopt, publish and use guidelines for the implementation of this act.  Guidelines and rules and regulations proposed under the authority of this section shall be subject to review by the General Counsel and the Attorney General in the manner provided for the review of proposed
rules and regulations pursuant to the act of October 15, 1980 (P.L. 950, No. 164), known as the Commonwealth Attorneys Act, and the act of June 25, 1982 (P.L. 633, No. 181), known as the Regulatory Review Act.
 
(2) To establish guidelines and application procedures for the
establishment of contribution rates.

(3) To receive, review and approve or disapprove all 911 system county plans.
 
(4) To forward a copy of each county plan application to the council and the commission for their review as required by this act.
 
(5) To submit an annual report, not later than March 1 of each year, to the Governor and the General Assembly and include at least the following:
 
 
(i) The extent to which 911 systems currently exist in Pennsylvania.
      
(ii) Those counties which completed installation, and costs and expenses for installation.
      
(iii) An anticipated schedule for installing a 911 system on a county basis for that year.
 
(6) To establish minimum training and certification standards for emergency dispatchers, call takers and supervisors.
 
(7) To establish technical standards for all county plans.
 
(8) To establish standards for performance review and quality assurance programs for 911 systems to ensure public safety and improve the performance of 911 systems.
 
(9) To establish standards for accuracy of 911 database systems.
 
(10) To establish a program of communication between the agency and county 911 coordinators for the purpose of sharing information between counties and to develop recommendations to improve 911 systems throughout this Commonwealth.
 
(11) To prescribe, in cooperation with the council and the commission, such applications and forms as may be necessary to carry out the provisions of this act.
 
(12) To take all actions necessary to implement, administer and enforce the provisions of this act.  

35 P.S. § 7013(a).  The 911 Act assigns the Commission the following powers and duties:  
(1) Review the contribution rate requested by the county based on the costs of the plan.
 
(2) Approve or modify the contribution rate requested by the county and forward its decision to the agency.
 

35 P.S. § 7013(c).  



Once the tort and equity allegations are peeled away, the crux of the County’s Complaint appears to be whether Verizon correctly billed, collected, and remitted payment of the County’s 911 Fee pursuant to the Act.  The County alleges that “Verizon has repeatedly refused to provide information to the County so that it can verify whether Verizon is properly counting and/or characterizing and/or exempting telephone subscribers and local access lines, and billing, collecting and/or remitting the County 911 Fee which defendant Verizon is obligated to bill, collect and remit pursuant to the Pennsylvania law.”  (Complaint at 7).  

In his February 2, 2004 Interim Order, ALJ Gesoff determined that the County’s Complaint failed to set forth specifics about the alleged improper billing of 911 contribution fees.  (Interim Order at 5).  ALJ Gesoff stated that if the County believed that Verizon was billing improperly, its Complaint needed to assert that belief and recite the proper Commission jurisdiction to adjudicate that assertion.  (Id.).  ALJ Gesoff reasoned that the County’s Complaint was not specific enough to allow Verizon to understand the charges against it and to formulate an appropriate response.  (Id.).  When the County refused to file a more specific pleading, ALJ Nene dismissed the County’s Complaint, with prejudice.    

In order to determine where jurisdiction properly lies, courts must look beyond the form of the action and the manner in which it is titled to the essence of the underlying claims.  T.W. Phillips Gas v. Peoples Natural Gas Co., 492 A.2d 776, 779 (Pa. Cmwlth. 1985).  “When a utility’s failure to maintain reasonable and adequate service is alleged, regardless of the form of the pleading in which the allegations are couched, it is for the PUC initially to determine whether the service provided by the utility has fallen short of the statutory standard required of it.”  DiSanto v. Dauphin Consolidated Water Supply Co., 436 A.2d 197, 199 (Pa. Super. 1981) (emphasis added).  

“It is well-settled law that initial jurisdiction over matters involving the reasonableness, adequacy or sufficiency of a public utility's service, facilities or rates is vested in the PUC and not in the courts.”  Morrow v. Bell Tel. Co., 479 A.2d 548 (Pa. Super. 1984) (quoting DeFrancesco v. Western Pennsylvania Water Co., 435 A.2d 614, 616 (Pa. Super. 1981), vacated and remanded on other grounds, 453 A.2d 595 (Pa. 1982)).  The instant matter involves the 911 contribution rate and as such invokes the jurisdiction of this Commission.  35 P.S. § 7013(c).  The number of telephone subscribers assessed the 911 fee is a vital statistic used by the Commission in its review and calculation of the 911 contribution rate pursuant to 35 P.S. § 7013(c).  Moreover, the provision of and access to 911 service is a regulated and tariffed telecommunications service.  As such, the Commission has the power and authority to determine the terms and conditions for providing this public utility service for both the service providers and customers.  Petition of Bell Atlantic-Pennsylvania, Inc. for a Declaratory Order Relating to Provision of Master Street Address Guides to Competitive Local Exchange Carriers; Joint Petition for Relief Establishing Uniformity for 9-1-1 Provisioning, P-00971203; M-00991217, 2000 Pa. PUC LEXIS 29 *18, (May 17, 2000).  

	It is equally clear that “[t]he courts retain jurisdiction of a suit for damages based on negligence or breach of contract wherein a utility's performance of its legally imposed and contractually adopted obligations are examined and applied to a given set of facts.”  Litman v. Peoples Natural Gas Co., 449 A.2d 720, 723 (Pa. Super. 1982).  As such, the Commission cannot address the County’s tort-based claims.  However, it is well within our jurisdiction to consider the 911 contribution rates that are being assessed.  
As such, this Commission has jurisdiction to address the issue of whether Verizon North properly billed the County’s 911 fee and remitted the appropriate funds to the County.  In light of this pronouncement, and because the County previously indicated it would not file an amended Complaint because of its view that this Commission lacks jurisdiction over its Complaint, we shall provide the County with the opportunity to notify this Commission, within ten days from the entry date of this Opinion and Order, as to whether or not it wants to proceed with its Complaint before this Commission.  If the County responds affirmatively, the matter shall be remanded to the Office of Administrative Law Judge, without further order by the Commission, for such further proceedings as may be necessary and the issuance of an Initial Decision on Remand concerning the issue of whether Verizon properly billed the County’s 911 fee and remitted the appropriate funds to the County.  Otherwise the Complaint will be dismissed and the matter will be marked closed.

As noted above, PEMA declined jurisdiction over this matter by correspondence dated December 12, 2003.  However, PEMA is the administrative agency charged with enforcing and administering the Act and should be apprised of any actions taken in this proceeding; THEREFORE, 


IT IS ORDERED: 

1.
That the Exceptions of the County of Erie to the Initial Decision of Administrative Law Judge Fred R. Nene, issued September 27, 2004, are denied.  



2.
That the September 27, 2004 Initial Decision of Administrative Law Judge Fred R. Nene docketed at C-20032036, is reversed, consistent with this Opinion and Order.


3.
That the County shall notify the Secretary of the Commission, within ten (10) days from the date of entry of this Opinion, as to whether or not it wants to proceed with its Complaint before this Commission.



4.
That if the County informs the Commission that it desires to proceed with its Complaint before this Commission, pursuant to Ordering Paragraph No. 3, above, then the matter shall be remanded to the Office of Administrative Law Judge, without further order by the Commission, for such further proceedings as may be necessary and the issuance of an Initial Decision on Remand, to determine whether or not Verizon North Inc. is properly counting and/or exempting telephone subscribers and local access lines, and billing, collecting, and/or remitting the Erie County 911 Fee which Verizon North Inc. is obligated to bill, collect, and remit pursuant to the Public Safety Emergency Telephone Act, 35 P.S. §§ 7011 et seq.


5.
That if the County fails to respond, or informs the Commission that is does not desire to proceed with its Complaint before this Commission, pursuant to Ordering Paragraph No. 3, above, the Complaint shall be dismissed and the Secretary shall mark this case closed.



6.
That a copy of this Order be served on the Pennsylvania Emergency Management Agency.  
BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 3, 2005
ORDER ENTERED:  April 1, 2005
� 	The County’s filing was captioned as a Motion for Reconsideration; however, because the Initial Decision to which it refers is not a final Commission decision, reconsideration pursuant to 52 Pa. Code § 5.571 is inappropriate.  Instead, we deem the pleadings before us to be Exceptions to the Initial Decision consistent with our Regulations at 52 Pa. Code § 5.533.   


� 	PEMA is the state agency that is primarily responsible for administering and enforcing the 911 Act.  
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