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OPINION AND ORDER
BY THE COMMISSION:

Before the Commission for consideration and disposition is the Initial Decision issued by Administrative Law Judge (ALJ) Herbert Smolen on September 3, 2004.  In his initial decision, the ALJ determined that this matter should be dismissed pursuant to the automatic stay provisions of the Bankruptcy Code 11 U.S.C. § 362 concluding that the Commission lacked subject matter jurisdiction.
HISTORY OF THE PROCEEDING


On June 30, 2003, Arnold E. Stanley (Complainant) filed a complaint against MCI Worldcom Communications, Inc. (MCI or Respondent) alleging, inter alia, that he should not be liable for the $250.00 bill issued to him by MCI on the basis that it was rendered only because MCI failed to discontinue his service upon his request.  Complainant seeks the elimination of his bill because it was due to MCI’s error.

On August 5, 2003, MCI filed a Motion for Enforcement of the Automatic Stay under Chapter 11 of the Bankruptcy Code, 11 U.S.C. § 362 (a) alleging that on July 21, 2002 it filed a bankruptcy petition under Chapter 11 of the U.S. Code and that the allegations alleged in this complaint involve a period prior to MCI’s filing its bankruptcy petition and that under the Bankruptcy Code all litigation arising out of pre-petition allegations are automatically stayed.

The Complainant did not file an answer or reply MCI’s motion to dismiss.  The matter was assigned for a hearing to be held on September 23, 2004.


On August 24, 2003, ALJ Smolen issued an initial decision in which he concluded that, by reason of the automatic stay provision set forth at 11 U.S.C. § 362 (a) 1, the Commission lacks subject matter jurisdiction in this proceeding and that MCI’s Motion for Enforcement of the Automatic Stay should be granted.  Correspondingly the ALJ ordered that the complaint of Arnold E. Stanley against MCI should be dismissed without prejudice to the Complainant’s right to reopen this proceeding at such time as the automatic stay is removed or the Complainant otherwise obtains relief from the stay.
DISCUSSION

Section 362(a) of the Bankruptcy Code, 11 U.S.C. § 362 (a), provides as follows:
(a) Except as provided in subsection (b) of this section, a petition filed under section 301, 302, or 303 of this title, or an application filed under section 5(a) (3) of the Securities Investor Protection Act of 1970, operates as a stay, applicable to all entities, of— 
(1) the commencement or continuation, including the issuance or employment of process, of a judicial, administrative, other action or proceeding against the debtor that was or could have been commenced before the commencement of the case under this title, or to recover a claim against the debtor that arose before the commencement of the case under this title; (3) any act to obtain possession of property of the estate or of property from the estate or to exercise control over property of the estate;


The automatic stay provisions of the Bankruptcy Code generally bar continuing judicial, administrative, or other proceedings against a debtor to recover a claim that arose prior to the Bankruptcy filing.  An exception to this general rule permits governmental agencies, such as the Commission, to pursue claims against the debtor that relates to the agency’s police and regulatory powers.  Specifically, Section 362(b)(4) provides:
(b) The filing of a petition under section 301, 302, or 303 of this title, or of an application under section 5(a)(3) of the Securities Investor Protection Act of 1970, does not operate as a stay –

(4) under paragraph (1), (2), or (3), or (6) of subsection (a) of this section, of the commencement or continuation of an action or proceeding by a governmental unit or any organization exercising authority under the Convention on the Prohibition of the development, Production, Stockpiling and Use of Chemical Weapons and on Their Destruction, opened for signature on January 13, 1993, to enforce such governmental unit’s or organization’s police and regulatory power, including the enforcement of a judgment other than a money judgment, obtained in an action or proceeding by the governmental unit to enforce such governmental unit’s or organization’s police or regulatory power;


This Commission is a “Governmental Unit” charged with the responsibility of insuring that public utilities “furnish and maintain adequate, efficient, safe, and reasonable service and facilities… for the accommodation, convenience, and safety of … patrons, employees, and the public.” 66 Pa. C.S. §1501.  Therefore, Commission actions can potentially fall within the exception of the automatic stay of the Bankruptcy Code found in § 362(b)(4).  However, this exception clearly does not apply where a governmental agency is enforcing or adjudicating a claim solely for money.  

In this case, the complainant’s sole request is that he not be held liable for the $250.00 bill sent to him by MCI.  Since Mr. Stanley is clearly seeking nothing other than monetary damages from MCI for a terminated account, this case does not fall within the Section 362 (b)(4) exception and should be dismissed.  In no event, however, should this ruling be construed as a waiver of the Commission’s authority to enforce its policies and regulations regarding service quality, adequacy, reliability, and other forms of non-monetary relief when dealing with a public utility whether or not that utility is currently seeking bankruptcy relief.  
CONCLUSION


We have carefully reviewed the ALJ’s Initial Decision in this matter.  While we agree with the ALJ’s dismissal of the complaint and adopt his order as the action of the Commission, we wish to make it clear that the reason for the dismissal for the complaint is that the complainant is solely seeking monetary damages from MCI for allegations which arose prior to the company’s filing for Bankruptcy and do not fall within the exceptions of 11 U.S.C. § 362 (b)(4).  The Commission’s authority to enforce its police and regulatory powers are, in no way, waived by our decision to dismiss this complaint.  
THEREFORE,

IT IS ORDERED:

1.
That the motion of MCI Worldcom Communications, Inc. for enforcement of the automatic stay proceedings against it under the Bankruptcy Code 11 U.S.C. § 362 (a) is granted.


2.
That the complaint of Arnold E. Stanley against MCI Worldcom Telecommunications, Inc. at Docket No. C-20030612 is hereby dismissed without prejudice to Complainant’s right to re-open this proceeding at such time as the automatic stay is removed or the Complainant otherwise obtains relief from the stay.
3.
That the Secretary mark this docket “closed.”
BY THE COMMISSION

James J. McNulty

Secretary
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