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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions filed by Frank Reese (Complainant) on January 11, 2005, relative to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ky Van Nguyen issued on December 22, 2004.  On February 4, 2005, PECO Energy Company (PECO) filed Reply Exceptions.
  
History of the Proceeding



On October 10, 2002, the Complainant filed a Formal Complaint with the Commission against PECO alleging that PECO had improperly trimmed trees on the Complainant’s property and, as a result, caused damage to the trees and foliage on the property.  



On November 8, 2002, PECO filed an Answer to the Complaint admitting that its contractor performed required tree-trimming at the Complainant’s property, but averring that the tree-trimming was performed in accordance with the approved guidelines in its tariff.  



The case was assigned to ALJ Nguyen.  A telephonic hearing was scheduled for July 6, 2004, but continued at PECO’s request due to the unavailability of PECO’s witness.  The hearing was rescheduled and held on August 31, 2004.  The Complainant proceeded unrepresented.  PECO was represented by counsel, and presented the testimony of two witnesses, Victor Sirvydas and Doreen Masalta.  PECO also introduced five exhibits.



During the hearing, the Complainant objected to the Exhibits presented by PECO because, according to the Complainant, he had not received those Exhibits at the Florida address where he was staying at the time.
  PECO offered to forward a copy of its Exhibits to the Complainant’s address in Florida, and they were subsequently so forwarded.  


By Letter dated September 20, 2004, the Complainant objected to PECO’s exhibits.  The ALJ reviewed the Letter and determined that it indicated no valid objection to PECO’s Exhibits.  The record was closed on September 28, 2004.



The Initial Decision, issued on December 22, 2004, recommended that the Complaint be dismissed due to the Complainant’s failure to carry his burden of proof.  The ALJ concluded that PECO had the right to trim or remove trees or vegetation which, in its opinion, interferes with its serial conductors, or which may pose a threat to public safety or to utility system reliability.  (I.D. at 6-7).  Exceptions and Reply Exceptions to the Initial Decision were filed as above noted.




               Discussion


In his Initial Decision, ALJ Nguyen reached twelve Findings of Fact (I. D. at 2-4) and also drew five Conclusions of Law (I.D. at 6-7).  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.


As a preliminary matter, we note that any issue or Exception that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Penn- sylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pa. v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).  



In his Exception No. 1, the Complainant argues that the hearing held on August 31, 2004 was “discontinued without ever continuing the hearing . . .” after the Complainant received PECO’s exhibits at the Complainant’s alternate address in Florida.  (Exc. at 1).


On review of this Exception, we find it not to be meritorious.  We note initially that the hearing was scheduled for and held on August 31, 2004.  According to 52 Pa. Code § 1.24, the Complainant had an obligation to report his address change to the Commission.  He failed to do so.  The record indicates that PECO properly served the exhibits to the Complainant’s address of record, as required and directed in the Commission’s Hearing Cancellation/Reschedule Notice dated July 7, 2004.  The Complainant’s failure to receive PECO’s exhibits at the Complainant’s alternate address did necessitate an additional hearing.  



At the conclusion of the telephonic hearing herein, the ALJ indicated that he would hold the record open for ten days for the purpose of affording the Complainant an opportunity to respond to PECO’s exhibits.  (Tr. at 44).  The Complainant availed himself of that opportunity by filing his September 20, 2004 objection to PECO’s exhibits.   Based on our review of the Complainant’s September 20, 2004 objection to the exhibits, we conclude that the Complainant failed to raise any legally substantive objection which would bar the admittance of PECO’s exhibits.  For the above reasons, the Complainant’s Exception No. 1 is denied.  


In his Exception No. 2, the Complainant argues that PECO’s witnesses’ testimony at the August 31, 2004 hearing was hearsay.  (Exc. at 3).


Hearsay is an out-of-court statement offered into evidence to prove the truth of the matter asserted.  The rule against hearsay is a rule of exclusion, i.e., hearsay is generally not admissible.  As our Supreme Court recited, “[A] hearsay statement lacks guarantees of trustworthiness fundamental to the Anglo-American system of jurisprudence.  Perhaps such a statement’s most telling deficiency is it cannot be tested by cross-examination.”  Heddings v. Steele, 514 Pa. 569, 526 A.2d 349 (1987).  The Court went on to observe that the declarant of a hearsay statement also is not under oath when the out of court statement is uttered.  Id.


Here, the record indicates that the testimony of the witnesses was not hearsay.    PECO’s witnesses conducted a thorough investigation, including the inspection of the Complainant’s property after the tree trimming was performed.  The witnesses testified based on their actual inspection of the property, actual conversations with the Complainant and a thorough review of PECO’s records.  (Tr. at 17-21; 27-36).  For the above reasons, the Complainant’s Exception No. 2 is denied.


In his Exception No. 3, the Complainant avers that PECO referred to its tree-trimming guidelines, “which are not statutes or state regulations.”  The Complainant implies that those guidelines are not proper or approved by the Commission.  (Exc. at 3).



PECO has demonstrated that its tree trimming guidelines are outlined in its tariff, which has been approved by the Commission.  A utility tariff which has been approved by the Commission has the force of law and is binding on both the utility and its customers.  Pennsylvania Electric Co. v. Pennsylvania Utility Commission, 437 A.2d 1667 (Pa. Cmwlth. 1981).  The evidentiary record herein, and the Complainant’s Exceptions, fail to set forth any violations of PECO’s tariff, the Public Utility Code, 66 Pa. C.S. § 101 et seq., or of the Commission’s  Regulations, 52 Pa. Code § 1.1 et seq., relative to PECO’s tree trimming herein.  Additionally, the Complainant did not suggest that the method of tree trimming utilized was unreasonable.  (I.D. at 6).  We conclude that PECO had the right to obtain a tree clearance in order to maintain a service that is reasonably continuous and without unreasonable interruption caused by fallen branches.  For the above reasons, the Complainant’s Exception No. 3 is denied.


In his Exception No. 4, the Complainant avers that his plants and foliage wall were damaged because of PECO’s tree trimming.  (Exc. at 5).


As outlined above, the evidentiary record herein reveals that the tree trimming as performed within the tree trimming guidelines required to provide reasonably continuous service to the Complainant’s property.  Additionally, the Complainant did not present substantive credible evidence proving that his trees or plants were rendered unhealthy or infected due to the tree trimming.  Indeed, the record evidence demonstrated that the trees were in a healthy condition after the trimming.  (I.D. at 6; PECO’s Exh. 2).
  For the above reasons, the Complainant’s Exception No. 4 is denied.




               Conclusion


We have carefully reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision, as well as the Exceptions filed thereto.  Based upon our review of the record evidence, we conclude that the Complainant’s Exceptions are not meritorious and, therefore, they will therefore be denied.  The ALJ’s Initial Decision will be adopted; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions, filed by Frank Reese to the Initial Decision of Administrative Law Judge Ky Van Nguyen, are hereby denied. 


2.
That the Initial Decision of the Administrative Law Judge is adopted. 



3.
That the Complaint of Frank Reese against PECO Energy Company, at Docket No. C-20028633, is dismissed.



4.
That the record at Docket No. C-20028633 is marked closed.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  April 21, 2005
ORDER ENTERED:  April 25, 2005



	�	The Complainant failed to serve the Exceptions on PECO.  Accordingly, the Commission served a copy of the Complainant’s Exceptions on PECO on January 25, 2005.  


	�	On his Complaint, the Complainant listed only a Pennsylvania address and did not provide any alternate address.  PECO sent the Exhibits to the Complainant’s only address of record. 





	�	We note that PECO voluntarily attempted to work with the Complainant to address his dissatisfaction and that it planted new plants in place of those which the Complainant had identified as damaged.  (I.D. at 6).
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