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HISTORY OF THE PROCEEDING



This decision grants a motion to dismiss a complaint that Michael Leroy (“Complainant”) filed on April 12, 2004.  Leroy resides in Cranberry Township, Butler County, which he avers is a growing community served in a noncompetitive fashion by three different telephone companies, i.e., Verizon Pennsylvania Inc. (“Verizon”), North Pittsburgh Telephone Company (“NPTC”), and The United Telephone Company of Pennsylvania, Inc., d/b/a Sprint (“Sprint”) (collectively the “Respondents”).  Leroy asserts each carrier has a local calling area that is neither co-terminus with the other carriers nor is it co-terminus with existing municipal boundaries.  As a result, he claims neighbors calling neighbors may incur toll charges.  In addition, Leroy contends a call for emergency services in the community, depending on the caller’s carrier, may be routed to other communities.  For relief, the Complainant wants the Commission to realign the carriers’ rate centers to better serve Cranberry Township.


On May 12, 2004, Verizon answered the complaint denying that the carriers operate in a noncompetitive fashion, insisting instead that “numerous” competitive service providers are authorized to furnish local telephone service in Butler County.  As a Rochester exchange customer, Verizon notes the Complainant’s local calling area includes the exchanges of Aliquippa, Ambridge, Baden, Beaver Falls, Hookstown, and Midland, as well as Rochester.  In addition, Verizon notes for an additional monthly fee, Rochester exchange customers may opt to subscribe to an optional calling plan called “Metropolitan Area Plus” that allows them to make non-toll calls to telephone numbers assigned to all of the foregoing exchanges, as well as to numbers assigned to the exchanges of Bethel Park, Bridgeville, Carnegie, Coraopolis, Fox Chapel, Glenshaw, Irwin, McKeesport, Monroeville, Oakmont, Penn Hills, Perrysville, Pittsburgh Zone 1 (Pittsburgh Allentown), Downtown-1, North Side, Oakland and Squirrel Hill, Pittsburgh Zone 2 (Bellevue and West View), Pittsburgh Zone 3 (Glenshaw, Millvale and Sharpsburg), Pittsburgh Zone 4 (Braddock and Wilkinsburg), Pittsburgh Zone 5 (Homestead), Pittsburgh Zone 6 (Carrick, Dormont and Pleasant Hills), Pittsburgh Zone 7 (Carnegie, Crafton, McKees Rocks), Pittsburgh Zone 8 (East Liberty), Pleasant Hills and Sewickley.  Further, Verizon notes that Butler County, not Verizon, determines how 911 calls are routed and how emergency services are provided within that County’s boundaries.


A standard Prehearing Order was issued on August 11, 2004.  On September 24, 2004, Verizon moved to join Sprint and NPTC as indispensable parties to this action.  An Interim Order on September 27, 2004 granted that motion and postponed a telephonic hearing scheduled for October 6, 2004.


On October 20, 2004, NPTC answered the complaint and filed new matter.  NPTC admits it operates in a portion of Cranberry Township, but Leroy is not one of its customers.  It denies that it operates in a noncompetitive fashion.  It admits that emergency 911 calls placed within Cranberry Township may be routed to different Public Safety Answering Points (“PSAP”).  But, NPTC avers it complies with the 911 County Plan that Butler County established.  NPTC notes a county, not the local service provider, has the authority to establish a 911 system for that county.



Also on October 20, 2004, NPTC moved to dismiss the complaint contending it fails to set forth any act or thing done or omitted to be done by NPTC in claimed violation of a statute which the Commission has jurisdiction to administer or of a regulation or order of the Commission.  Instead, the complaint, according to NPTC, queries why Cranberry Township cannot be served by one local telephone company.  No answer was filed to this motion.


On November 10, 2004, Sprint answered the complaint acknowledging that as an incumbent local exchange carrier certified to provide local exchange service in authorized areas of this Commonwealth, it serves a portion of Cranberry Township through its Evans City exchange.  It provides this service through Commission-approved tariffs and as authorized by the Commission.  It notes the Complainant does not reside in Sprint’s Evans City exchange, he is not a Sprint customer and he thus does not have any standing to address local calls originating from within this exchange.  Sprint denies that its providing local services in an area contiguous to the local service territories of two other incumbent local exchange carriers, i.e., Verizon and NPTC, “is not beneficial to the consumer from a home area calling or public safety perspective.”  It reiterates that Butler County determines how and where 911 emergency calls are routed.


A telephonic prehearing conference was held on December 8, 2004.  The Complainant appeared pro se.  Counsel represented Verizon, NPTC and Sprint.  NPTC filed a prehearing memorandum.  Sprint orally joined in NPTC’s motion to dismiss the complaint (N.T. 21).  The prehearing conference generated 24 pages of notes of testimony.  No briefs were filed.  The motion to dismiss the complaint was taken under advisement.

DISCUSSION


The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary motions.  52 Pa. Code §§5.101-103.   A preliminary motion to dismiss a complaint is analogous to a preliminary objection authorized by Rule 1028 of the Pennsylvania Rules of Civil Procedure.  A preliminary objection seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Travelers Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 407 Pa. Superior Ct. 157, 595 A.2d 172 (1991).   In reviewing this record, one must accept as true all well-pleaded facts in the non-moving party’s pleadings, giving the non-moving party the benefit of all reasonable inferences to be drawn from the complaint.  Anderson v. Colonial Country Club, 739 A.2d 1118 (Pa. Cmwlth. 1999); and Morning Call, Inc. v.  Board of Directors of Southern Lehigh School District, 642 A.2d 619 (Pa. Cmwlth. 1994).  The Commission has adopted this standard.   Montague v. Philadelphia Electric Company, Docket No. C‑850323 (Order entered November 11, 1985).  The motion may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).


In Carlock v. The United Telephone Company of Pennsylvania, Docket No. F‑00163617 (Order entered July 14, 1993), the Commission expressed a preference to not grant motions to dismiss relating to pro se (unrepresented) complainants without first according them an opportunity to be heard and develop a sufficient record.  In Graham v. Philadelphia Suburban Water Company, et al., Docket No. C‑00957557 (Order entered June 6, 1996), however, the Commission noted an Administrative Law Judge may dispose of a case based solely upon the pleadings, provided the action is not arbitrary, capricious or contrary to law.


Any person, having an interest in the subject matter, may complain about any act or thing done or omitted to be done by any public utility in violation of any law, which the Commission has jurisdiction to administer or of any regulation or order of the Commission.  66 Pa. C.S. §701; and 52 Pa. Code §§5.21(a) & 5.22(a)(4).   The legislature has granted the Commission extensive and exclusive authority to regulate the business of public utilities and to monitor the reasonableness of their services.  66 Pa. C.S. §§501 and 1501.


Here, the Complainant seeks permission for a single telephone company to provide local calling service to all of Cranberry Township or permission for all existing telephone companies to provide local calling service to all of Cranberry Township competitively (N.T. 10, 14).  As pertinent to this discussion, the Respondent’s position, taken as a whole, is that: (a) the complaint fails to set forth any act or thing done or omitted to be done by them in claimed violation of a statute which the Commission has jurisdiction to administer or of a regulation or order of the Commission; (b) the Federal Telecommunications Act of 1996 mandates allowing competition in the certified service territories of local telephone companies; (c) each Respondent is providing telephone service to the public in its service territory in accordance with its tariff on file with the Commission, 52 Pa. Code §63.53(a); (d) the complaint does not allege that any Respondent is in any way preventing other telephone carriers from competing for the local telephone service in its service territory; (e) the fact that more telephone companies do not offer competing local exchange service in Cranberry Township is a matter beyond their control; (f) the complaint is not requesting extended area service; (g) Butler County is responsible for routing 911 calls and not any of the Respondents; and (h) a hearing on the issues presented in this complaint is not in the public interest.


The Federal Telecommunications Act of 1996, as well as former Chapter 30 to the Pennsylvania Public Utility Code, 66 Pa. C.S. §§3001, et seq., and the various orders that the Commission issued pursuant to these enactments have opened the local telephone market in Pennsylvania to the possibility of competition.  Since at least July 8, 1993, the effective date of Chapter 30, incumbent local exchange carriers in Pennsylvania have faced the possibility of facilities-based competition from competitive local exchange carriers (“CLECs”).  Stated differently, customers in Pennsylvania have the opportunity to experience competition among various carriers to meet their local telephone service needs.  Absolutely no allegation appears anywhere in this complaint that the Respondents actively prevent any facilities-based CLEC from offering local telephone service in Butler County.


As a matter of fact, Verizon identifies six other entities, in addition to NPTC and Sprint, that provide telephone service in Butler County, i.e., CoreCom, DPI TeleConnect, Metro TeleConnect Company, Penn Telecom, Inc., Reconex, and Z‑Tell Communications (N.T. 16).  In addition, the Complainant subscribes to cellular service as his primary telecommunications carrier (N.T. 13).


In summary, all three carriers involved in this case provide local telephone service to the public in their respective service territories in Butler County in accordance with their tariffs on file with the Commission.  52 Pa. Code §63.53(a).  Competition for local telephone service is the official policy of this Commonwealth.  The complaint does not allege that any carrier identified here is in any way preventing other telephone carriers from competing for local telephone service in its service territory in Butler County.  Finally, Butler County determines how and where 911 emergency calls are routed and not the Respondents.  35 P.S. §§7011, et seq.


Section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b), provides that the Commission may dismiss any complaint without a hearing, if in the opinion of the Commission, a hearing is not necessary in the public interest.  See also, 52 Pa. Code §5.21(d).  A hearing is necessary only to resolve disputed questions of fact; it is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc. v. Pa. P.U.C., 817 A.2d 593 (Pa. Cmwlth. 2003); Cresco, Inc. v. Pa. P.U.C., 622 A.2d 997 (Pa. Cmwlth. 1993); and Lehigh Valley Power Committee v. Pa. P.U.C., 563 A.2d 548 (Pa. Cmwlth. 1989).  



Since no disputed questions of fact require resolution in the case sub judice, no hearing is required.  Further, since the complaint fails to allege any violation of a statute which the Commission has jurisdiction to administer or of a regulation or order of the Commission, the Respondents are entitled to dismissal of the complaint as a matter of law.  Accordingly, the motion to dismiss the complaint will be granted and the following Order will be issued.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2. No disputed questions of fact require resolution in this case.

3. The complaint fails to allege any violation of a statute which the Commission has jurisdiction to administer or any regulation or order of the Commission.

ORDER


THEREFORE,



IT IS ORDERED:

1. That the motion to dismiss the complaint of Michael Leroy against Verizon Pennsylvania Inc. at Docket No. C‑20042829 is hereby granted.
2. That the complaint of Michael Leroy against Verizon Pennsylvania Inc. at Docket No. C‑20042829 is hereby dismissed.

Date:  February 8, 2005

















John H. Corbett, Jr.








Administrative Law Judge
	� 	The Public Safety Emergency Telephone Act, 35 P.S. §§7011, et seq., provides for a statewide 911 emergency communication system whereby a person dialing “911” by telephone can be connected to a public safety answering point for the reporting of police, fire, medical or other emergency situation.
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