BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION
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:

PECO Energy Company



:
INITIAL DECISION

Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING
On July 29, 2002, Kathleen and F. Jeffrey Frelin (Complainants) filed a formal complaint against PECO Energy Company (Respondent) alleging that their electric usage and bills were significantly higher after Respondent installed a new meter on February 11, 2002.  On August 22, 2002, Respondent filed an answer stating that it was investigating the matter.


This matter was initially scheduled for hearing on July 9, 2003, however a number of continuances were requested by the parties and granted.  By Hearing Notice dated March 5, 2004, the parties were notified that a hearing in this case was scheduled for May 13, 2004.  A Prehearing Order that advised the parties of applicable procedural rules was also issued.  
The hearing was held as scheduled.  Complainants were represented by Nicholas Monalto, Esquire.  Kathleen Frelin testified on behalf of Complainants.  Complainants introduced nine exhibits, all of which were admitted into evidence.  Respondent was represented by Anthony Kanagy, Esquire.  Teresa Ferrier, a regulatory assessor for Respondent and Margaret O’Donnell, a field investigator for Respondent, testified on behalf of Respondent.  Respondent introduced four exhibits, all of which were admitted into evidence.  At the close of the hearing, a briefing schedule was established.  Main briefs were due by July 9, 2004 and reply briefs were due by July 23, 2004.  However, by letter dated June 28, 2004, Respondent requested a 30-day extension of time to file briefs.  I granted Respondent’s request by order dated June 30, 2004.  Consequently, main briefs were now due by August 9, 2004 and reply briefs were due by August 23, 2004.  Complainants and Respondent filed their main briefs on August 9, 2004.  Complainant filed a reply brief on August 23, 2004.  The hearing transcript consists of 51 pages.  The record closed on August 23, 2004. 
FINDINGS OF FACT
1.
Complainants Kathleen and F. Jeffrey Frelin reside at 612 Manchester Road, Norristown, PA. 19403.  (Tr. 5).

2.
In 1966 electric meter # 6-1196514 was installed at the property where Complainants have resided since 1993.  (Tr. 5, 30-31). 

3.
On February 11, 2002, Respondent (which was in the middle of an automatic meter reading (AMR) initiative) changed the meter at Complainants’ property.  Respondent removed the 6 dash meter, which had a removal index of 49597, and it installed AMR digital meter #9G-3947945, which was set at all zeros.  (Tr. 30-32).

4.
On April 12, 2002, Respondent’s field investigator Margaret O’Donnell conducted a field investigation at Complainants’ residence in response to telephone calls Ms. Frelin made to Respondent complaining that when the meter was changed her electric bill increased.  (Tr. 40). 
5.
Ms. O’Donnell’s field investigation included an analysis of the potential electricity consumption of Complainants’ appliances.  Ms. O’Donnell took into account the estimated average consumption of the various appliances, Complainants usage of the various appliances as reported to her by Ms. Frelin, and the actual plate readings taken from the refrigerator, dehumidifier and central air conditioner.  Ms. O’Donnell determined that Complainants in the winter months had the potential of using 864 kwh per month at 28.8 kwh per day, and in the summer months 1,946 kwh per month at 64.8 kwh per day. (Tr. 40-42, 45-46). 
6.
On April 12, 2002, Ms. O’Donnell performed a passing load test at Complainants’ residence to see whether the meter was accurately registering the existing load, and she found that it was.  Ms. Frelin declined Ms. O’Donnell’s offer to perform a drop load test, whereby Ms. O’Donnell would have removed appliance load to see whether the meter would have stopped running.  (Tr. 42-43).  
7.
On June 20, 2002, Respondent’s technician, Frank Frankenfield, went to Complainants’ residence and performed an instrument test on their meter.  He found that the meter tested 100% accurate on a full load and 99.9% accurate on a light load.  (Tr. 43, PECO Ex. 4).
8.
In a decision dated July 3, 2002, on Ms. Frelin’s informal complaint, the Commission’s Bureau of Consumer Services (BCS) found the bills rendered by Respondent to be correct.  (Tr. 32-33, PECO Ex. 2).

9.
On March 17, 2003, Respondent removed the 9G AMR digital meter at Complainants’ property and installed an AMR dial type meter, number 9U-4302393, because the AMR dial type meter is easier to read. (Tr. 31-32).
10.
On May 8, 2003, Respondent removed meter # 9U-4302393 because it was not properly transmitting readings, and replaced it with meter # 9U-2224766.  (Tr. 32). 
11.
The meter installed in 1966 registered much lower usage than the meters subsequently installed.  For example the registered usage/average temperature in March of each year from 2000 to 2004 was as follows: 
2000

2001

2002

2003

2004

111/48

147/41

819/44

652E
/42
515/44

(Tr. 33-34, PECO Ex. 1 at 6).

12.
Ms. O’Donnell determined based on the appliance analysis she conducted on April 12, 2002, that the original meter installed in 1966 did “not capture the true load.” (Tr. 42).
DISCUSSION
Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “…any person…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992), Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.



In the present case, Complainants allege that the electric meters Respondent installed at their residence on February 11, 2002, and thereafter all registered inaccurate readings of their usage.  The facts are that the meter in the property from the time Complainants moved into the house in 1993, until February 11, 2002, was meter number 6-1196514, which had been installed in 1966.  On February 11, 2002, as a part of its automatic meter reading (AMR) initiative, Respondent removed the 6 dash meter and installed a digital AMR device at Complainants’ residence.  Respondent subsequently changed the meters two more times, on March 17, 2003, and on May 8, 2003, each time installing a dial-type AMR device at Complainants’ property.  There is no question that the 6 dash meter registered much lower usage than the subsequent meters.  For example, in the month of March, the 6 dash meter registered usage of 111 kwh in the year 2000, and 147 kwh in the year 2001.  (PECO Ex. 1 at 6).  The AMR digital meter however, measured 819 kwh in usage in March 2002, and usage was estimated at 652 kwh in 2003.  Id.  In April, the 6 dash meter registered 83 kwh in 2000, and 118 kwh in 2001.  Id.  The AMR digital meter measured 706 kwh in usage in April 2002, and 690 kwh in usage was estimated in April 2003.  Id.  In May, the 6 dash meter registered 161 kwh in 2000, and 150 kwh in 2001.  Id.  The AMR digital meter registered 658 kwh in usage in May 2002, and in May 2003, 476 kwh in usage registered on the AMR dial-type meter that had been installed on May 8, 2003.  Id.  On April 12, 2002, following the installation of the AMR digital meter on February 11, 2002, Respondent’s field investigator, Margaret O’Donnell, visited Complainants’ residence to conduct a field investigation in response to Ms. Frelin’s telephone calls regarding the increase in her electric bills.  Ms. O’Donnell performed an appliance analysis and determined that Complainants in the winter months had the potential of using 864 kwh per month and in the summer months they had the potential of using 1,946 kwh per month.  The appliance analysis therefore showed that Complainants had the potential of consuming the electricity for which they were billed.  Ms. O’Donnell also performed a passing load test on April 12, 2002, and found that the meter was accurately registering the existing load.  Ms. O’Donnell testified that the results of her field investigation lead her to believe that the original 6 dash meter did not register all of Complainants load.  (Tr. 42).  Teresa Ferrier, a regulatory assessor for Respondent, also testified that she believes that the 6 dash meter was running slow.  (Tr. 31).  Ms. O’Donnell also presented testimony regarding a meter test performed by one of Respondent’s meter technicians.  On June 20, 2002, Respondent’s meter technician, Frank Frankenfield, went to Complainants’ residence and performed an instrument test on the AMR digital device.  He found that the meter tested 100 % accurate on a full load and 99% accurate on a light load.  See, PECO Ex. 4.  Mr. Frankenfield thus found the meter to be operating within acceptable standards of accuracy pursuant to Commission regulations.  See, 52 Pa. Code §§ 57.20-57.25.  Ms. Frelin, however, provided evidence of her own investigation, using a test meter she purchased, and her own appliance analysis.  (Tr. 11-12, Complainants Ex. 3).  Ms. Frelin testified that she estimated Complainants usage by multiplying the amp figures x the volt figures she took off the placards on appliances, to get the watts per hour, and then factoring in the actual appliance run time and Complainants actual appliance usage pattern.  (Tr. 11-12).  Ms. Frelin’s investigation resulted in her calculation of lower usage than that which registered on the AMR digital meter and all subsequent meters.  (Tr. 11-12, Complainants Ex. 3).  I find more persuasive, however, the substantial and convincing expert testimony and documentary evidence provided by Ms O’Donnell (over 10 years in her current position as a field investigator) and Ms. Ferrier (eight years in her current position as a regulatory assessor).  (Tr. 29, 39).  There is no record evidence on the other hand that Ms. Frelin has expertise and experience in conducting electric usage and meter investigations.  (Tr. 12-14).  For all of the foregoing reasons I find that Complainants did not meet their burden of proving that the AMR digital meter installed on February 11, 2002, and all subsequent meters failed to accurately register their usage.  I must therefore dismiss their complaint. 
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding. 66 Pa. C.S. §701.

2.
Complainants had the burden of proof.  66 Pa.C.S. §332(a).
3.
Complainants failed to meet their burden of proof.

4.
Respondent has not violated any provision of the Public Utility Code, Commission regulation or any Commission order.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed by Kathleen and F. Jeffrey Frelin against PECO Energy Company at Docket No. F-01152635 is dismissed.



2.
That this case be marked closed.







_____________________________








Charles E. Rainey, Jr.







Administrative Law Judge
Date:
February 15, 2005
	�	Estimated.
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