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INITIAL DECISION

Before

Amanda N. Rumsey

Special Agent

HISTORY OF THE PROCEEDING
On April 29, 2004, Wanda Harper (Complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission against PECO Energy Company (Respondent) essentially alleging an inability to pay her utility bills.  On May 26, 2004, Respondent filed an Answer denying the material averments of the Complaint.
A Telephone Hearing Notice, dated August 17, 2004, notified the parties that an Initial Telephone Hearing was scheduled for Monday, January 31, 2005 at 10:00 a.m.  This case was assigned to me pursuant to 52 Pa. Code §56.174.

I issued a Prehearing Order on September 8, 2004, reminding the parties of the date and time of the hearing and advising them that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 

In accordance with the provisions of the Prehearing Order, by cover letter dated January 24, 2005, Respondent submitted three copies of two (2) proposed exhibits for possible use at the Initial Telephone Hearing.  Copies of these documents were also mailed to Complainant.
The hearing convened as scheduled.  Lisa A. Lutz, Esquire appeared, via telephone, on behalf of Respondent.  An attempt to contact Complainant at the telephone number listed on her Complaint was unsuccessful.  A call to that number was answered by a gentleman who informed me that Complainant was not at home.  I left a message stating who I was, the reason for my call and a telephone number where the Complainant could contact me if she wished to offer an excuse for her failure to be available for the hearing.  To date, Complainant has not contacted me.
The hearing proceeded as scheduled.  Ms. Lutz presented the testimony of one witness, Renee Tarpley and introduced two exhibits, which were admitted into the record.  Ms. Lutz moved for dismissal of the Complaint based upon Complainant’s failure to appear and prosecute her case.  That Motion will be granted in the Ordering Paragraphs below.  The record closed at the conclusion of the hearing.
FINDINGS OF FACT

1.
Complainant is a residential electric service customer of Respondent and takes service at 1370 E. Haines Street, Philadelphia, Pennsylvania.
2.
A Telephone Hearing Notice and Prehearing Order were mailed to Complainant, at the address provided on her Complaint, informing her that a telephonic hearing was scheduled for January 31, 2005 at 10:00 a.m.
3.
These documents have not been returned to the Commission by the United States Postal Service as undeliverable.  
4.
Complainant failed to appear for the Hearing.

5.
Complainant did not settle nor withdraw her Complaint prior to the scheduled hearing date or obtain a continuance.

6.
Complainant participates in Respondent’s CAP program.  Through this program, she receives a 50% discount on the first 500 kWh of electricity used per month.
7.
The Bureau of Consumer Services (BCS) issued an informal decision in February 2003 directing Complainant to pay a lump sum of $425 and pay her monthly budget bills plus $15 per month towards her overdue account balance.  Complainant defaulted on this payment arrangement.
8.
That BCS determination predates the filing date of the instant Complainant by more than a year.  Due to the length of time between the BCS decision and the filing of the Complaint, that informal decision is not an appropriate “starting point” for the establishment of a payment arrangement.  

9.
The BCS verbally closed an additional informal complaint filed by Complainant on May 14, 2004 because it was filed simultaneously with the instant Formal Complaint.  

10.
The last customer payment received on this account was on June 3, 2004 in the amount of $50.

11.
As of the hearing date, Complainant’s account balance for service with Respondent was $3222.27.
12.
Respondent seeks an Order directing Complainant pay a lump sum, to bring her account current, and then pay her current monthly charges plus $15 per month towards the overdue balance.
DISCUSSION

In her Formal Complaint, Complainant requested that she be permitted to make monthly payments of her budget amount plus $20. This averment essentially amounts to an inability to pay.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).  Clearly, by failing to appear for the scheduled hearing and present evidence, Complainant was unable to sustain this burden.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994).  Neither the Telephone Hearing Notice nor my Prehearing Order was returned to the Commission by the post office as undeliverable.  Therefore, it is presumed that Complainant received these documents and had sufficient notice of the day, date and time of the scheduled Hearing.  Each of these documents advised Complainant that she would be contacted on the specified date and time and that the Complaint would be dismissed if she did not appear and participate.  Her failure to appear for the hearing is unexcused and this case will be dismissed with prejudice.  Martin W. Jefferson v. UGI Utilities, Inc., Opinion and Order entered December 26, 1995 at Docket No. Z-00269892.

Generally, when a Complainant fails to appear for a hearing, the informal decision of the BCS becomes the operative decision of the Commission.  Turner v. PECO Energy Company, Opinion and Order entered April 11, 1996 at Docket No. C-00956999.  However, the most recent BCS determination issued to Complainant was rendered more than a year before the instant Formal Complaint was filed.  Complainant defaulted on this arrangement and makes no mention of it in her Complaint.  Therefore, due to the time elapsed and the averments made on the face of the Complaint, it is not reasonable to presume that the Complaint is an appeal from that determination.  An appropriate payment arrangement will be established.  
Complainant’s payment history is very poor
 and she has defaulted on three payment arrangements, including the 2003 BCS decision.  Respondent requested that the Complainant be directed to pay a lump sum of $1919.09 to bring her account current
 and then make monthly payments equal to her current bills plus $15 towards the overdue balance.  Given Complainant’s failure to make consistent payments on her account, this request is reasonable, with one exception.  Commission policy provides that budget billing is the norm for payment arrangements and the arrangement proposed by Respondent shall be modified consistent with that policy.  See: Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z-01215104.
Complainant must meet her monthly payment obligations to Respondent, as set forth in the Ordering Paragraphs below, to avoid service termination.  Complainant is advised that the Pennsylvania Legislature recently passed the Responsible Utility Customer Protection Act, (Chapter 14), 66 Pa. C.S. §§1401 et seq., which sets forth strict requirements for how and when the Commission may establish payment arrangements.  This law provides as follows: “Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the Commission.”  66 Pa. C.S. §1405 (C).  Additionally, the Act mandates that the Commission shall not establish a second or subsequent payment arrangement for a customer who has defaulted on a previous arrangement.  66 Pa. C.S. §1405(D).  Application of this law will determine the resolution of any future Complaints filed with the Commission.



Finally, one must question why Respondent has provided service without regular payment for, at least, the past two and a half years.  This practice is unacceptable and although it has not violated the Public Utility Code or Commission Regulations, the utility should have been more attentive in addressing this issue.
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.
2. Respondent has not violated any provision of the Public Utility Code, Commission Regulations or Commission Order.
3.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994).

ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the motion of PECO Energy Company to dismiss the Complaint of Wanda Harper at Docket No. C-20042919 is granted.

2.
That the Formal Complaint filed by Wanda Harper against PECO Energy Company at Docket No. C-20042919 is dismissed with prejudice for failure to prosecute.

3.
That within fifteen (15) days of entry of the Final Commission Order, PECO Energy Company shall issue a bill to Wanda Harper, in an amount equal to the sum required to bring her account current.  

4.
That Wanda Harper shall pay to PECO Energy Company, an amount equal to the bill issued pursuant to Ordering Paragraph 3 within 30 days of issue and pay, on or before the monthly billing due date, her budget bills (as from time to time recalculated based upon usage) plus $15 per month towards her overdue account balance.

5.
That, as long as Wanda Harper keeps the payment schedule stated in this order, PECO Energy Company shall not suspend or terminate her utility service except for valid safety or emergency reasons.

6.
That, if Wanda Harper does not keep the payment schedule stated in this Order, PECO Energy Company is authorized to suspend or terminate her utility service in accordance with the Commission's regulations.
Dated: February 23, 2005
_________________________






Amanda N. Rumsey






Special Agent
� Only one customer payment was made on this account in 2004.  In 2003, one customer payment was received and two other attempted payments were returned for insufficient funds.  Additionally, Complainant made no payments from October through December 2002. 


� This amount is likely to have increased since the hearing date.





PAGE  
5

