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HISTORY OF THE PROCEEDING
On November 7, 2004, Catrina Henry (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against PECO Energy Company (PECO or Respondent) alleging that she moved out of the property at 664 N. 34th Street to escape domestic violence, but left the electric service in her name to keep peace between herself and Tavell Bolden, and so that her children could receive service.  She avers that when she did get a place of her own, she did not have the service cut off in her name because Bolden might have traced her and attacked her.  She avers that she had to leave the service in her name for security and safety reasons.  She requests that the portion of her back balance that is for the property at 664 N. 34th Street be removed from her account, and be charged to the account of Tavell Bolden.  
This case is an appeal from a prior informal Bureau of Consumer Services (BCS) decision at BCS No. 1768194.  On December 28, 2004, Respondent filed an Answer denying the material allegations of the Complaint.  
By Hearing Notice dated January 7, 2005, the parties were notified that an Initial Hearing in this case was scheduled for the afternoon of January 18, 2005 at 1:30 p.m., in the Philadelphia State Office Building.  The Hearing Notice notified the parties that the hearing in this matter was one of several scheduled for that afternoon and that the parties should expect to be present in the hearing room until their case was called.  This case was assigned to me pursuant to 52 Pa. Code §56.174.

A Prehearing Order was issued on January 7, 2005, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 

On the day of the hearing, Complainant’s case was called twice.  The ALJ waited 20 minutes between the first and second call.  Complainant failed to appear.  Anthony Kanagy, Esquire, appeared on behalf of Respondent, presented the testimony of one witness, Louis DuBois, and introduced four exhibits, which were admitted into the record.  

Attorney Kanagy moved for dismissal of this case for failure to prosecute.  That motion will be granted in the Ordering Paragraphs below.  The record closed upon the receipt of the transcript on January 28, 2005.

FINDINGS OF FACT

1.
On November 17, 2004, Complainant filed a formal Complaint with the Commission seeking to have the portion of her arrearage attributed to 664 N. 34th Street removed from her account and transferred to the account of Tavell Bolden.  
2.
Henry lists a different address on her complaint.  Henry receives residential electric service at this address under a different account number.  PECO 1
3.
Henry previously entered into two payment arrangements with PECO, one on April 18, 2002 to pay current charges plus $40.00 monthly on her arrearages, and one on June 30, 2004, to pay current charges plus $100.00 monthly on her arrearages.  Both these agreements were renegotiated.  They were not kept.  PECO 2; Tr. 9
4.
On October 18, 2004, the BCS issued an informal decision at Case No. 1768194 directing Complainant to pay to PECO monthly a special budget of $122.00 based on the regular budget payment of $77.00 plus $45.00 on arrears, beginning in November 2004.  PECO 2, PECO 3

5.
Evidence of record shows that Henry did not comply with this decision.  PECO 1, Tr. 10
6.
As of the hearing date, Complainant had an account balance with Respondent of $770.84.  Tr. 9; PECO 1
7.
Henry’s last payment to PECO was made on December 31, 2004 in the amount of $45.00.  Tr. 9; PECO 1.

8.
Henry’s April, May and June, 2004 bills included deposit requests, which apparently were satisfied, as this request did not appear after June 2004. 

9.
The balance on the June 2004 bill also showed an amount transferred to Henry’s account from Uncollectible Accounts.  On June 24, PECO transferred a balance of $360.46 from uncollectible account 25-05-05-267618 to new account 25-15-154-498811.  PECO 4
10.
Since the informal decision was issued, Complainant made two payments of $45.00 and $66.47, for a total or $111.47, which were applied to Complainant’s account.  The amount owed under the decision for November, December, and January was $231.00.  Tr. 11
11.
As of the hearing date, the catch up amount owed by Complainant was $119.53.  Tr. 11
12.
By Initial Hearing Notice and Prehearing Order, Complainant was notified that an Initial Hearing on her Complaint was scheduled for January 18, 2005.  Both of these documents were mailed to Complainant at the address provided on her Complaint and were not returned to the Commission by the United States Postal Service.

13.
Complainant failed to appear for the Hearing.

14.
Complainant did not settle or withdraw her Complaint prior to the scheduled hearing or obtain a continuance.
DISCUSSION

In her Formal Complaint, Complainant alleged an inability to pay her utility bills, and sought to have part of her balance transferred to another customer.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).  

To satisfy this burden, the Complainant must show that PECO has broken the law with regard to its billing, that is, that it has violated the Public Utility Code, the Commission’s regulations, or an Order of the Commission.  See, Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).
Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994).
The Hearing Notice and Prehearing Order were mailed to the Complainant at the address listed on her Complaint form and have not been returned to the Commission by the post office.  Therefore, Complainant is deemed to have received these documents and had sufficient notice of the day, date and time of the scheduled hearing.  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Opinion and Order entered October 25, 1993 at Docket No. F-00161106.  

PECO’s evidence tends to support Henry’s allegations in part.  It appears that charges of $360.46 to another account that had been classified as uncollectible have now been transferred to Henry’s new account.  PECO 4.  PECO’s witness characterized this as “just the terminology that goes into the account statement”.  Tr. 14.  The ALJ does not agree that “uncollectible account” is merely terminology.  Uncollectible accounts are part of ratemaking accounting, and such accounts are written off and the amount is included in rates.  Uncollectible accounts are sometimes sold to collection agencies, and then eventually recoursed to PECO.  Tr. 15.  However, PECO has not filed rate case for several years, so one can only speculate as to whether this account has been included in rates.
PECO has moved to dismiss this count of the complaint because the witness did not appear to support her claim.  PECO argues that it is not clear exactly what she is claiming.  PECO did provide evidence as to the BCS decision and the payment arrangement part of the case.  Tr. 5-6.  Henry does aver that she was entangled in a domestic abuse situation.  It is not clear when this was, or for how long it lasted.  Moreover, according to her averments, the account did remain in her name, thus she was the responsible ratepayer of record.  
In newly enacted legislation, persons that are the recipients of protection from abuse orders are given special status.  14 Pa. C. S. §1417.  However, Henry does not allege that she had obtained a protection from abuse order, nor did she appear and produce evidence of such an order.  Moreover, her complaint was filed on November 17, 2004, and the legislation did not become effective until December 14, 2004.  Chapter 14, Section 7.
The ALJ concludes that PECO’s Motion to Dismiss the count of Henry’s complaint that seeks to have the balance transferred from a former uncollectible account removed from her new account should be granted.

By her unexcused failure to appear Complainant waived the opportunity to participate in the hearing and this case will be dismissed with prejudice.  52 Pa. Code §5.245(a); Jefferson v. UGI Utilities, Inc., Opinion and Order entered December 26, 1995 at Docket No. Z-00269892.  She also failed to meet her burden of proof because she produced no evidence.
When a Complainant fails to appear for a hearing, the informal decision of the BCS becomes the operative decision of the Commission.  Turner v. PECO Energy Company, Opinion and Order entered April 11, 1996 at Docket No. C-00956999.  An informal BCS decision was issued in this case on October 18, 2004 at BCS Case No. 1768194.  That decision directed Complainant to pay a special budget of $122.00 (her regular budget of $77.00 plus $45.00 on arrears).  Budget bill amounts are reviewed periodically, and may be increased or decreased after review.  Since the BCS determination, two payments of $45.00 and $66.47, for a total of $111.47, have been credited to this account.  The amount that should have been paid was $231.00, so as of the hearing date, the catch-up amount owed to Respondent, based upon budget billing amounts, was $119.53.  Tr. 11
A customer is required to make payments according to the prior informal BCS decision while appealing the BCS plan and if the customer fails to make such payments, the customer is required to make a catch-up payment.  A catch up payment consists of the total of all missed payments for consumption since the informal decision was issued plus any lump sum payment ordered by that decision.  Stammel v. PG Energy, Opinion and Order entered May 21, 2003 at Docket No. C-20027994; Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z-01215104.  

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §§701, 1501.
2. Respondent has not violated any provision of the Public Utility Code, Commission Regulations or a Commission Order.
3.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994).

4.
Catrina Henry did not appear at the hearing, and therefore produced no evidence to support her complaint, and therefore failed to meet her burden of proof.

5.
When a Complainant fails to appear for a hearing, the informal decision of the BCS becomes the operative decision of the Commission.  Turner v. PECO Energy Company, Opinion and Order entered April 11, 1996 at Docket No. C-00956999.

6.
A customer is required to make payments according to the prior informal BCS decision while appealing the BCS plan and if the customer fails to make such payments, the customer is required to make a catch-up payment.  Stammel v. PG Energy, Opinion and Order entered May 21, 2003 at Docket No. C-20027994; Claypool v. T.W. Phillips Gas & Oil Co., Opinion and Order entered December 22, 1995 at Docket No. Z-00248730.
ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the motion of PECO Energy Company to dismiss the Complaint of Catrina Henry at Docket No. Z-01768194 regarding transfer to her account of a previous uncollectible account is granted.

2.
That the Formal Complaint filed by Catrina Henry against PECO Energy Company at Docket No. Z-01768194 is dismissed with prejudice for failure to prosecute.

3.
That within fifteen (15) days of entry of the Final Commission Order, PECO Energy Company shall issue a bill to Catrina Henry, in an amount equal to the sum of all amounts owed for consumption but not paid, as required by the informal BCS decision issued July 21, 2004 at BCS Case No. 1768194.  This bill shall be calculated in accordance with the Commission's Order in Stammel v. PG Energy, a Division of Southern Union Company, Opinion and Order entered May 21, 2003 at Docket No. C-20027994 and Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z-01215104.



4.
That Catrina Henry shall pay to PECO Energy Company, an amount equal to the bill issued pursuant to Ordering Paragraph 3 within thirty (30) days of issuance and shall pay, on or before the monthly billing due date, her monthly budget bill, now set at $77.00, plus $45.00 on her arrears, and shall continue making these payments monthly until her arrearage is eliminated.  The budget bill is reviewed periodically, and may be adjusted either upwards or downwards.

5.
That, as long as Catrina Henry keeps the payment schedule stated in this order, PECO Energy Company shall not suspend or terminate her utility service except for valid safety or emergency reasons or assess late payment or finance charges against her account.

6.
That, if Catrina Henry does not keep the payment schedule stated in this Order, PECO Energy Company is authorized to suspend or terminate her utility service in accordance with the Commission's regulations in Chapter 56 of Title 52 of the Pennsylvania Code.


_________________________________






Allison K. Turner






Administrative Law Judge
Date:
February 15, 2005
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