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HISTORY OF THE PROCEEDING


The complaint of Albert G. Downer, filed September 25, 2003, stated that his service from Respondent ALLTEL Pennsylvania, Inc., (“ALLTEL”) was interrupted on July 3, 2003, and was only partially restored on August 7, 2003.  He asked that ALLTEL’s service policies and practices be investigated.  Respondent ALLTEL filed a detailed answer on November 3, 2003, that addressed its efforts to restore and improve service to Complainant.  On April 7, 2004, and on June 23, 2004, Respondent ALLTEL filed status reports and requested additional time to complete a facilities project.



Notice of the initial hearing, scheduled for January 13, 2005, was mailed under date of December 22, 2004.  A prehearing order establishing the procedure for the initial hearing was mailed under date of December 29, 2004.  Both contained information as to the date, time and location of the initial hearing.  The initial hearing was held as scheduled on January 13, 2005 by telephone from Pittsburgh.  Counsel appeared for ALLTEL.  I was unable to contact Mr. Downer at the telephone number he provided, 724-627-8503.  My call was answered by a recorded message to the effect that the number had been disconnected.  Tr. 4. Neither was I able to contact him at the number provided by counsel for ALLTEL, 724-627-5017. Tr. 4.  As a result, the complaint is dismissed in the order at the end.



The record here consists of a six-page transcript of the discussion between counsel for ALLTEL and me.  No documentary or testimonial evidence was offered or admitted.  The record closed on February 13, 2005, in accordance with the notation on the OALJ hearing report.  No briefs were filed.
DISCUSSION


Administrative agencies, such as the Commission, are required to provide due process to parties appearing before them.  This due process requirement is satisfied when the parties are accorded notice and the opportunity to appear and be heard.  Schneider v. PA. P.U.C., 479 A.2d 10, 15 (Pa. Cmwlth. 1984).


The present complaint proceeding was initiated by Mr. Downer.  As the party seeking an affirmative response from this Commission, he has the burden of showing by a preponderance of the competent evidence that ALLTEL has in some fashion violated provisions of the Public Utility Code, the regulations of this Commission or any orders, laws, or regulation this Commission has authority to enforce.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).  Mr. Downer cannot expect the process to go forward without his active and willing participation in the process.  He has been provided every opportunity to participate.  The hearing notice and the prehearing order all contained directions to Mr. Downer to provide a telephone number where he could be reached for the hearing. His failure to provide a telephone number where he could be reached for the initial hearing warrants the dismissal of his complaint.  To the best of my knowledge none of the notices or orders was returned.  As a result, I may presume that Complainant received those notices as all were mailed to the address he listed on his complaint.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531; 317 A.2d 584, 585 (Pa. Superior Ct. 1997).


The Complainant’s unexplained failure to provide a telephone number where he could be reached or to be available for the initial hearing warrants the dismissal of his complaint.  This Commission has held that the failure to participate and support a complaint warrants dismissal of the complaint with prejudice, which, in general, means that the same complaint from the same complainant will not be entertained by the Commission in the future.  Jefferson v .UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 16, 1995).

ORDER
THEREFORE,

IT IS ORDERED: 


1.
That the complaint proceeding captioned Albert G. Downer v. ALLTEL Pennsylvania, Inc., docketed at C-20031330, is dismissed with prejudice for failure to prosecute the complaint.


2.
That the complaint captioned Albert G. Downer v. ALLTEL Pennsylvania, Inc., docketed at C-20031330, be terminated and the record marked “closed.”
Date:  February 16, 2005



                                                








Michael A. Nemec







Administrative Law Judge
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