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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission, pursuant to 52 Pa. Code §5.572, is a Petition for Reconsideration filed by Jeb Billet, et al. (Complainant), The United Telephone Company of Pennsylvania d/b/a Sprint (United) and Verizon Pennsylvania Inc. (Verizon PA) (hereinafter collectively referred to as “Joint Petitioners”), on February 3, 2004, relative to the Commission’s December 22, 2003 Opinion and Order (December 22nd Order) in the above-captioned proceeding.

History of the Proceeding



This proceeding concerns the consolidated Formal Complaints filed by Jeb Billet, et al,
 requesting extended area service (EAS) from United’s Carlisle Exchange to the exchanges of Mechanicsburg, Enola, Camp Hill and Harrisburg.
  In an Initial Decision issued on May 6, 2003, Administrative Law Judge (ALJ) Louis G. Cocheres recommended the approval, with certain modifications, of a Joint Petition for Full Settlement of Complaints (Joint Settlement Petition) filed by United and Verizon PA  which includes Jeb Billet, et al., as signatories.  The ALJ’s primary modifications, which are the subject of this Opinion and Order, pertained to revisions to Paragraph 19(i) of the Joint Settlement Petition regarding the rates and surcharges that should be used for polling Carlisle Exchange customers for EAS to Mechanicsburg and Harrisburg.



United, Verizon PA, and Jeb Billet, et al., subsequently filed Exceptions opposing the ALJ’s proposed modifications to the Joint Petition.  Additionally, Lois E. Gleim and Martha Landis, two residential complainants, who were not signatories to the Joint Petition and who opposed the proposed Joint Settlement Petition, also filed Exceptions.



Both United and Verizon PA, supported by Jeb Billet, et al., advised the Commission in their Exceptions that the ALJ’s recommended modifications were unacceptable to them.  Therefore, consistent with Paragraph 28 of the Joint Settlement Petition, United and Verizon PA provided advance notice to the Commission that they will withdraw from the Joint Settlement Petition if the Commission (1) does not approve it in its entirety, or (2) adopts the ALJ’s recommendations.  (United Exc. at 1-2; 3; Verizon PA Exc. at 12, ¶23).  Lois E. Gleim and Martha Landis, who were not signatories to the Joint Petition filed Exceptions in opposition to the ALJ’s modifications to the proposed Joint Settlement Petition because the ALJ’s modifications would result in rate increases that could be a hardship on some Carlisle subscribers.


In its December 22nd Order, the Commission: (1) denied the Exceptions of United, Verizon PA and Jeb Billet, et al.; (2) granted the Exceptions of Lois E. Gleim and Martha M. Landis; (3) rejected the Joint Settlement Petition as filed; (4) adopted the ALJ’s recommended modifications to Paragraph 19(i) of the Joint Settlement Petition, and (4) remanded the matter to the Office of Administrative Law Judge (OALJ) for further proceedings.



As noted, on February 3, 2004, the Joint Petitioners filed a Petition for Reconsideration.  By Opinion and Order entered March 12, 2004, the Commission granted the Petition for Reconsideration, pending review of, and consideration on, the merits.  The matter is now before us for final disposition.

Discussion

a.
The ALJ’s Recommended Modifications to Paragraph 19(i) of the Joint Settlement Petition



As noted, the Commission denied the Joint Settlement Petition, adopted the ALJ’s recommended modifications to Paragraph 19(i) of the Joint Settlement Petition, and remanded the matter to the OALJ for such further proceedings as deemed appropriate and the issuance of an Initial Decision Upon Remand.  The following summary of the ALJ’s recommendation with regard to Paragraph 19(i) provides a pertinent background to this proceeding.



In his Initial Decision, ALJ Cocheres concluded, inter alia, that the Joint Petition is generally in the public interest, with the exception of the following two proposed provisions to Paragraph 19(i): (1) the implementation of a permanent $1.79 per line monthly surcharge
 on Carlisle Exchange customers that would be used by United to recover lost toll revenues, facility costs and ongoing operations and maintenance costs in implementing EAS (See I.D. at 6-13); and (2) the implementation of a temporary $0.32 per line surcharge on Carlisle Exchange customers that would be billed for approximately 44 months by United on behalf of Verizon PA to allow Verizon PA to recover its costs associated with installation of additional facilities to provide the requested EAS.  (See I.D. at 13-19).  



The ALJ recommended that the $1.79 permanent surcharge be denied because United failed “to provide any record information about its allocation of facility costs” and failed “to quantify its ongoing maintenance costs and lost toll revenues.”  (I.D. at 11).  However, the ALJ found that it is appropriate for United to be permitted to recover its capital costs as a temporary surcharge.  Therefore, based on record evidence, he determined that United should be permitted to charge $0.03 per line per month for approximately 44 months to recover the one-time capital costs of $53,200, with an understanding that this temporary surcharge may need to be reduced and extended in order for United to recover its full facilities costs in the forty-fifth month.  (I.D. at 11-12).



The second modification by the ALJ concerned the Settlement Petition’s proposed limited monthly $0.32 surcharge that United would bill its Carlisle Exchange customers on behalf of Verizon PA.


The ALJ neither objected to allowing Verizon PA to recover the costs associated with installation of its T-1 nor did he object to the need for all 47 T-1 lines projected by Verizon PA on the premise of an expected increase in local voice calls and in internet service provider calls, which have a longer duration than voice calls.  However, the ALJ did object to Verizon PA’s failure to justify the estimated $498,529 in costs for the installation of the 47 additional T-1 lines agreed upon by the Parties (See Joint Settle​ment, ¶ 15).  Based on Verizon PA’s tariffed rates for T-1 lines, the ALJ determined that a reasonable cost for the installation of all 47 T-1 lines would be $14,480.25.  (I.D. at 17).  Therefore, the ALJ recommended that the Joint Settlement Petition be revised by permitting Verizon PA to recover $14,480.25 in lieu of the Parties’ agreed-upon amount of $498,529 cost for installation of the 47 T-1 lines by Verizon PA.  As such, the ALJ directed that United be permitted to assess a limited surcharge of $0.41 per line for one month, in lieu of the proposed limited $0.32 surcharge for 44 months, in order to accommodate Verizon PA’s cost recovery.  (I.D. at 19).

b.
Petition for Reconsideration



In its Petition for Reconsideration, the Joint Petitioners submit that they did not ask the Commission to order outright implementation of EAS and the proposed surcharges in the Joint Settlement Petition.  Rather, they asked only for permission to allow United to poll the customers of the Carlisle Exchange to determine if a majority of those customers are willing to pay an increased monthly rate for the ability to make toll-free calls to Mechanicsburg and Harrisburg.  The Joint Petitioners are concerned that the Commission misunderstood this important difference.  They allege that the Commission’s focus on the Joint Settlement Petition as a partial settlement overlooked the fact that all EAS cases are, by definition, non-unanimous agreements by customers in an exchange to expand the local calling areas.  They assert that if the Commission allowed the balloting to move forward, the customer balloting, rather than the Commission, then decides what is in the public interest.  The Joint Petitioners contend that the Commission disregarded the EAS process and reached the wrong conclusion by totally rejecting the Joint Settlement Petition.  They request that the Commission reconsider allowing the balloting of the Carlisle Exchange customers to proceed rather than to reject the Settlement in total.  (Petition for Reconsideration at 2, 4-5).



In our December 22nd Order, we were fully aware of what the Joint Petitioners requested in their Joint Settlement Petition.  We were also well aware of the differences in full and partial settlements as well as mandatory EAS cases that are resolved strictly in accordance with our EAS regulations, and non-mandatory-type EAS cases, such as this instant case.  We are not convinced by the Joint Petitioners argument that the partial Joint Settlement Petition should be permitted to become effective because all EAS cases are non-unanimous cases.  The fact of the matter is that, in this case, the Joint Settlement Petition is not a full settlement; it is a partial settlement.  In our view, this partial settlement requires closer scrutiny because it is a partial settlement that is not supported by all Parties of record.  This level of scrutiny is necessary to preserve the due process rights of the opposing Parties.  Furthermore, the ALJ appropriately noted in his Initial Decision that the limited cost support, which was contained in the record in support of the surcharge that would be used on the ballot to poll Carlisle Exchange customers, was not adequate.  As will be discussed in further detail later in this Opinion and Order, we do not agree with the permanent nature of the surcharge which United proposes to assess its Carlisle Exchange subscribers.



It is important to note that the Joint Petitioners fail to mention that an important aspect of the ballot that will be used to poll Carlisle customers involves an accurately developed rate to be included on the ballot.  Whether or not the rate was developed in the context of a settlement environment (either a partial or full settlement), it is imperative that this Commission be convinced that the proposed rates and surcharges, which may eventually become tariffed rates and surcharges, are just, reasonable and non-discriminatory before they are used in the polling process.  This is precisely what the ALJ attempted to do, although with limited record evidence.  Contrary to the Joint Petitioners’ argument that customer balloting will decide what the public interests are, we are of the opinion that customer balloting does not determine whether the developed rates are just and reasonable or non-discriminatory.  A majority of customers may vote in favor of increased rates and/or surcharges that were developed in an unlawful manner.  Likewise, a majority of customers may also unknowingly vote in favor of increased rates and/or surcharges that are considered unreasonably discriminatory pursuant to 66 Pa. C.S. § 1304 – especially when the proposed rates deviate from the standard local rate schedule for the provision of the same services.  As noted, the record shows that there were objectors to the proposed rates/surcharges and that the Joint Petitioners failed to provide adequate cost support for the monthly rates and surcharges that Carlisle Exchange customers would be asked to vote on in the polling process.  



The Joint Petitioners also submit that the Commission failed to consider, or overlooked unique circumstances that exist for calling from the Carlisle Exchange to the Mechanicsburg and Harrisburg Exchanges.  First, the Joint Petitioners submit that the Commission overlooked the fact that the permanent surcharge will become part of the tariffed rate that is billed to Carlisle Exchange customers, so that these customers will not be “paying above and beyond the tariffed rate.”
  (Petition for Reconsideration at 7).  Second, the Joint Petitioners repeat their argument expressed in the Joint Settlement Petition – that a different form of relief is required if the Carlisle to Mechanicsburg and Harrisburg toll routes were converted to EAS routes because these two routes generate 5.4% of United’s total intraLATA toll traffic, which is more intraLATA toll traffic than is carried on any other toll route served by United in Pennsylvania.”
  They further argue that adding Mechanicsburg and Harrisburg to Carlisle’s local calling area will create a calling area that is larger than that available to any other United Exchange.  (Petition for Reconsideration at 7).  In light of the above two arguments, United asserts that it is illogical for the Commission to conclude that there are or will be similar-sized local calling areas to the one that will exist if the additional EAS were implemented for the Carlisle Exchange customers.  As such, they assert that the Commission’s rejection of the Settlement on the basis of rate discrimination is inconsistent with the evidence presented.  (Petition for Reconsideration at 7).



After reviewing the arguments presented in the Petition for Reconsideration and the record evidence on this matter, we maintain our position that the proposed surcharge “could be considered unduly discriminatory in violation of 66 Pa. C.S. § 1304, because Carlisle Exchange customers with the new EAS service would be paying above and beyond the tariffed rate for the same type of service being provided to other customers with the same size of local calling area.”
  Our review of the transcripts on page 59 indicates that the new weighted local calling area of the Carlisle Exchange would fall between the tariffed Rate Class III range of 64,001 to 2,048,000 weighted stations.  This was explained during the hearing, when Ms. Janet Miller explained the following on behalf of United:

As I explained earlier, Your Honor, in our tariff Pa. PUC 27, we do have three rate bands listed in our company.  These rate bands [rate classes] are primarily priced based on the size of the calling scope.  If EAS were implemented from Carlisle to both Mechanicsburg and Harrisburg, Carlisle, which is presently in Rate Band [Rate Class] 2 would go to Rate Band [Rate Class] 3, which is a nominal increase in addition to the surcharge.

The increase would occur because the calling scope of Carlisle would increase to match the other exchanges that are currently contained in Rate Band [Rate Class] 3.  

(Tr. at 59) (Emphasis added).



This statement appears to conflict with the argument in the Petition for Reconsideration that “it is illogical to conclude that any other Sprint [United] customer base currently does or will receive the ‘same type of service’ as will be provided if EAS [from Mechanicsburg and Harrisburg Zone1] is implemented for the Carlisle Exchange customers.”  We note that United’s Local Tariff Pa. P.U.C. No. 27 already contains 
specific rates for numerous exchanges that fall within the parameters of Rate Class III.
  We also note that United’s Local Tariff Pa. P.U.C. No. 27 indicates that the weighting principle used to determine the Rate Class for a particular exchange reflects the increased value of service to the customer, elimination of toll message charges, increased calling volumes and increased costs to the Telephone Company in furnishing toll-free calling between exchanges in the extended local service area.
  This language implies that the rates for local exchange service cover the lost toll revenue as well as increased calling volumes and costs as long as the number of weighted stations is included in a tariffed Rate Class.



Since expansion of Carlisle’s local calling area to include Mechanicsburg and Harrisburg Zone 1 would “increase to match the other exchanges that are currently contained in Rate Band [Rate Class] 3,” United would normally be required to adhere to its existing tariffed rates and rate structure so that local exchange customers who have similar local calling areas do not pay unduly discriminatory rates.  Therefore, any surcharge beyond the local exchange rates in Rate Class III may be considered unduly discriminatory if the surcharge were to remain indefinitely.



If United determined that its existing rate structure was not adequate to meet future changes to increases in local calling areas and that its tariff warrants the addition of a new Rate Class IV because the upper limit of Rate Class III might soon be exceeded, it could have either: (1) received prior Commission approval in one of its annual Price Stability Mechanism (PSM)/rate rebalancing filings consistent with its approved Chapter 30 Plan, to modify its existing rate structure in a separate proceeding, or (2) included a plan in the Joint Settlement Petition that requests that the EAS surcharge be assessed on a temporary basis until it is either discontinued or rolled into local rates under the existing rate structure, or in the context of a new local rate structure
 in some future Chapter 30 PSM/rate rebalancing proceeding so as to avoid any permanent discrimination in Carlisle Exchange customers’ rates.  



Such a plan, as noted above, would ensure that Carlisle Exchange subscribers’ rates would eventually be included in the existing standard local rate schedule or a future standard local rate schedule in which the explicit surcharge would be averaged across the general body of local ratepayers, consistent with general ratemaking policy and in compliance with its tariffed rate schedule and rate structure.  An adequate plan to eliminate the permanent surcharge by either eliminating it entirely or incorporating it into the general tariffed local exchange rate schedule would ensure that Carlisle Exchange customers would not have to pay unduly discriminatory rates that differ from a standardized tariff rate schedule indefinitely.  Consistent with precedent, this Commission does not condone separate EAS surcharges on a permanent basis, whether or not the majority of polled customers vote in favor of it.  As such, we expect that any time a company proposes a separate EAS surcharge, it should either be eliminated after a certain period of time or, for good cause shown, rolled into the company’s tariffed rates that were developed in accordance with the Commission-approved rate structure over a reasonable period of time.  As such, we shall direct the ALJ to give consideration to these options as well as any other options the Parties might raise in a remanded proceeding.



The Joint Petitioners also object to the Commission’s statement that a permanent surcharge may permit United to over-recover lost toll revenues that might have otherwise been lost to competition.  The Joint Petitioners argue that this statement is speculative and does not contain any logical justification.  They assert that it is just as likely that United will under-recover its lost toll revenue through imposition of the proposed surcharge.  (Petition for Reconsideration at 8-9)



Upon reconsideration, we agree with United that this statement may be speculative.  We do note, however, that based on the existing language in United’s Local Tariff Pa. P.U.C. No. 27,
 in conjunction with the Joint Settlement Petition’s request to recover lost toll revenue as part of the permanent $1.79 surcharge, we are concerned that there may be an over-recovery of lost toll revenue.  Nevertheless, we did not rely entirely on that statement in rejecting the Joint Settlement Petition.  The bottom line is that we agreed, inter alia, with the ALJ’s conclusion that recovery of lost toll revenues in an EAS proceeding is not a requirement that we consider in determining whether EAS should be established on a particular route or routes.  Furthermore, the Company’s failure to provide any record information about its allocation of lost toll revenues, gave this Commission no choice but to disallow the whole $1.79 surcharge package.  (See I.D. at 11).


Most importantly, we note that United is under rate cap regulation and no longer regulated under rate base/rate of return.  Prior to the legislative adoption of rate cap regulation, United would have filed a traditional general rate increase in order to meet its revenue requirement.  Furthermore, United’s toll services have been deemed to be “competitive services” pursuant to the prior Chapter 30 statute of the Public Utility Code.
  The designation was not changed by the new Chapter 30 statute.  Under price cap regulation, the Company is not guaranteed to recover lost competitive revenues via increases to protected, noncompetitive services when a competitive service is replaced with a noncompetitive service such as in the case of EAS.  Specifically, Section 3016(f)(1) of Chapter 30, 66 Pa. C.S. § 3016(f)(1) prohibits revenues earned or expenses incurred in conjunction with noncompetitive services from subsidizing competitive services.
  Since United’s basic local exchange services are protected, noncompetitive services pursuant to the definition of “Protected service” in Section 3012 of Chapter 30, 66 Pa. C.S. § 3012,
 and United’s toll services are competitive services pursuant to the definition of “Competitive service” in Section 3012 of Chapter 30, 66 Pa. C.S. § 3012,
 we are statutorily prohibited to permit United to recover its lost toll revenues through any increases to basic local exchange rates.  Therefore, if United desires to recover its lost competitive toll revenue, it must do so by increasing rates of other competitive services or by other means, and not by increasing rates for its protected noncompetitive basic local exchange services.



We note that this cross-subsidy prohibition was in place under the previous version of the Chapter 30 law which sunset at the end of 2003, and that this Commission continued to uphold the validity of its related directives even after the former Chapter 30 law had sunset.



Furthermore, we are aware that under Act No. 183 of 2004, United can avail itself of additional revenues through the modified inflation offset in its price stability mechanism, once it submits a modified network modernization plan (NMP) for this Commission’s consideration.  See generally 66 Pa. C.S. § 3015.



The Joint Petitioners next argue that the proper remedy to prevent a possible over-recovery of lost toll revenue is a reporting and reconciliation requirement and not a total rejection of the Settlement.  They assert that the Commission frequently uses this process in other types of proceeding to ensure that utilities only collect those revenues to which they are entitled.
  The Joint Petitioners suggest that if the Commission believes that United will over-recover lost toll revenue, the proper remedy would be to assign the matter to the Bureau of Fixed Utility Services at the time the surcharge tariff is filed and require United to file reconciliation at specific intervals.  The Commission may then reduce or eliminate the surcharge at some later date based on the evidence presented in the reconciliation filing.  (Petition for Reconsideration at 11).  This issue is moot in light of our previous determination that the Company is statutorily prohibited from recovering lost toll revenue by increasing local service rates.


The Joint Petitioners also argue that the Commission should allow the permanent surcharge of $1.79 per month because Commission precedent supports approval of the proposed permanent surcharge in this proceeding in light of the fact that the Commission had previously approved the imposition of a permanent surcharge on customers in a prior EAS proceeding in which the Commission approved a $2.00 per line monthly surcharge, in addition to rate band increases.  (Joint Petition for Reconsideration at 13-14).



We are not persuaded by the Joint Petitioners’ arguments on this matter.  The instant proceeding involves two Parties of record who objected to the terms of the Joint Settlement Petition.  None of the Parties of record objected to the Settlement in the proceeding at Docket No. C‑00970430 in which the Initial Decision Upon Remand of the ALJ was adopted without further Commission action pursuant to 66 Pa. C.S. §332(h).  Furthermore, we note that although United no longer files traditional rate base/rate of return rate cases, in lieu of a permanent surcharge, United could have indicated its intent to either eliminate the surcharge after a certain period of time or eventually roll the surcharge into base rates in a future Chapter 30 PSM/rate rebalancing filing on a non-discriminatory basis.



Next, the Joint Petitioners request reconsideration of the Commission’s acceptance of the ALJ’s determination that the projected facility costs of $53,200, which includes the installation of 47 T-1 lines, an OC48 terminal, a relay rack, a D-4 channel bank and approximately 12 miles of fiber optic cable (Tr. 61-68) are one-time expenses, and as such, should not be included as part of the permanent surcharge.  The Joint Petitioners argue that the capital investment needed to implement the EAS route is on-going for United and recoupment of the needed capital is calculated and capitalized over the life of that investment, along with operating and maintenance expenses associated with that investment.  Thus, the Joint Petitioners argue that according to revenue requirement ratemaking, recovery of such capital investment and on-going expenses will not occur at once.  Rather, they argue that United will incur a return on its capital, depreciation expense, taxes, and other on-going operating and maintenance costs associated with such new investment.



We note that the record is ambiguous as to whether or not the projected “facility costs” of $53,200 proposed in the Joint Settlement is a “revenue requirement” and thus, should be made part of the $1.79 permanent surcharge (and subsequently part of the recurring rates).  On page 9 of their Petition for Reconsideration, the Joint Petitioners argue that this amount is a recurring monthly “revenue requirement” and a part of the $1.79 permanent surcharge.  However, United’s witness Russell R. Gutshall stated that it is not a revenue requirement.  (Tr. at 68).  Based on the record evidence, the ALJ considered the $53,200 a one-time expense and, as such, did not endorse making it a part of the proposed permanent surcharge.
  


Since the ALJ considered the $52,300 facility costs a one-time cost, he concluded that “the inclusion of a one-time expense in a permanent surcharge would lead to an over-recovery of the facilities costs.”  (I.D. at 11).  At the same time, the ALJ also noted that United would be entitled to recover its capital costs and ongoing maintenance costs associated with the implementation of EAS.  Since the Company failed to provide any record information, and in light of the ALJ’s recommendation not to allow recovery of lost toll revenue in the surcharge, the ALJ recommended denial of the $1.79 permanent surcharge.  (I.D. at 11).  However, the ALJ did permit United to recover its facility costs in the amount of $52,300 by assessing a $0.03 temporary surcharge over a period of period of 44 months, with a final true-up in the 45the month.



Upon reconsideration, based on our review of the record, we shall continue to support the ALJ’s $0.03 temporary surcharge for a 44 month period, with a true-up in the 45th month.
  In addition, as will be discussed later in this Opinion and Order, and in an attempt to expedite this proceeding, we shall give the Joint Petitioners an alternative (on the condition that it is acceptable to the two opposing Parties of Record to the Joint Settlement) that permits United to recover its ongoing operation and maintenance expense costs along with the $0.03 temporary surcharge for a 44 month period, with a true-up in the 45th month.  At the end of the 45th month, United shall discontinue assessing the $0.03 temporary surcharge and shall continue assessing that portion of the surcharge associated with its ongoing operation and maintenance expenses until its next Chapter 30 PSM/rate rebalancing filing, at which time it shall roll the surcharge associated with its operation and maintenance expenses into base rates, on a non-discriminatory basis consistent with its tariffed rates and rate structure.  The proposed operations and maintenance expenses claimed by United shall be reviewed and approved by our Bureau of Fixed Utilities prior to it being included as part of the surcharge on the ballot.  If all parties do not agree to this alternative, the ALJ is directed to review this matter in more detail and make a recommendation in the context of the remanded proceeding.



Finally, the Joint Petitioners request that the Commission reconsider its adoption of the ALJ’s revised temporary surcharge that he recommended for the recovery of certain construction costs by Verizon PA.  As noted, the ALJ recommended that United be permitted to assess a one-time surcharge of $0.41 per line for one month in order for Verizon PA to recover its cost associated with the installation of additional facilities.  (I.D. at 26).  The Joint Petitioners argue that the ALJ erred in several assumptions he used in his calculation to determine the amount that Verizon PA would be entitled to recover.  They strongly object to the ALJ’s recommendation because the one-time $0.41 surcharge would permit Verizon to recover only $14,480 out of its projected total construction costs of $498,000.  As such, the Joint Petitioners request that the Commission reconsider by rejecting the ALJ’s recommendation and approve the $0.32 monthly surcharge set forth in the Joint Petition in order to allow Verizon PA to recover its projected construction costs of $498,000 over a period of approximately 44 months.  (Petition for Reconsideration at 13-14).


The Joint Petitioners argue that the ALJ’s first reason for recommending a lower recovery amount was that Verizon’s construction costs were comparatively much higher than United’s.  They object to this rationale because it is a geographical fact that United and its facilities are within its own Carlisle Exchange whereas Verizon’s Harrisburg Exchange is approximately 18 miles away, which increases the construction costs because the facilities to be built are longer, and the task is greater on Verizon’s side.



The Joint Petitioners also object to the ALJ’s determination that Verizon should have used its retail tariffed rates for T-1 service in calculating the total construction costs.  (Petition for Reconsideration at 15).  They argue that the ALJ failed to recognize that (1) the T-1 tariff is informational and T-1 service is deregulated; (2) the T-1 tariff is for Verizon PA’s retail customers and the retail T-1 rates were not based on the costs to construct facilities and to carry another telecommunications carrier’s traffic; (3) the ALJ applied only selective portions of the retail T-1 tariff and misapplied its application.  The Joint Petitioners assert that if the ALJ would have correctly applied its retail T-1 tariff in its entirety, the actual amount that United’s customers would have to pay would be approximately $390,000 annually, instead of the one-time $498,000 offered under the Joint Settlement.  (Petition for Reconsideration at 16).


Upon reconsideration of this matter, we agree with the Joint Petitioners’ argument.  As such, we shall reverse our prior action and permit United to assess its Carlisle Exchange customers a monthly $0.32 monthly surcharge, as set forth in the Joint Settlement Petition, in order to allow Verizon PA to recover its projected construction costs of $498,000 over a period of approximately 44 months, with a final true-up in the 45th  month.


C.
Alternative to Full Approval of Joint Settlement Petition and Remand



As noted in the above discussion, we shall offer the Joint Petitioners an alternative in lieu of full approval of the terms of the Joint Settlement Petition and the remand of this proceeding to the ALJ for additional hearings that may be deemed necessary and the issuance of an Initial Decision on remand.  We shall offer this alternative notwithstanding the fact that the Joint Petitioners provided advanced notice in their Exceptions and the Joint Settlement Petition that they will withdraw from the Joint Settlement Petition if the Commission adopted the ALJ’s recommendations or made any modifications to the Joint Settlement Petition.  


We are of the opinion that the alternative we offer in this Opinion and Order is in the best interest of the Carlisle Exchange customers and all Parties involved as it will avoid further litigation expense and further delay of this EAS proceeding.  In this regard, we strongly encourage all Parties to accept the alternative.  If, however, the two opposing Parties of Record and the Joint Petitioners do not agree to jointly accept the alternative, the entire matter shall be remanded to the ALJ for any necessary hearings and the issuance of an Initial Decision on Remand.


Therefore, consistent with the discussion in this Opinion and Order, we shall offer the Joint Petitioners the following alternative which would permit United to poll customers consistent with the following terms and conditions:
· United shall not be permitted to recover its lost toll revenue via a surcharge or via increases to basic local service rates, or other noncompetitive services;
· The $1.79 Permanent Surcharge proposed in the Joint Settlement is denied;
· United shall be permitted to recover its projected facility costs of $53,200 over a 44 month period via application of a $0.03 surcharge on all residence and business local exchange lines.  In addition, United shall be permitted to recover its operations and maintenance expenses to be added to the $0.03 surcharge.  A final true-up shall be made in the 45th month for the facility cost surcharge of $0.03.  At the end of the 45th month, United shall discontinue assessing the $0.03 temporary surcharge but shall be permitted to continue assessing the remaining portion of the surcharge related to ongoing operations and maintenance expenses until its next PSM/rate rebalancing filing, at which time it shall be required to roll the operations and maintenance expenses surcharge into base rates, on a non-discriminatory basis consistent with its tariffed local exchange rates and rate structure.
· The proposed operations and maintenance expenses claimed by United and used to calculate the associated surcharge shall be reviewed and approved by our Bureau of Fixed Utilities prior to it being included as part of the surcharge on the ballot.  

· That United is permitted to assess its Carlisle Exchange customers a $0.32 monthly surcharge on behalf of Verizon PA, as set forth in the Joint Settlement Petition, in order to allow Verizon PA to recover its projected construction costs of $498,000 over a period of 44 months.  A final true-up shall be made in the 45th month.
· United shall adhere to the schedule to conduct the EAS poll, as contained in Paragraph 19 of the Joint Petition using the rates and surcharges approved by this Opinion and Order.
· If all Parties to this proceeding do not agree to this alternative, the alternative will not be approved and the matter will be remanded to ALJ, without further order of the Commission, for additional hearings, as necessary, and the issuance of an Initial Decision on remand.  The ALJ shall consider all matters consistent with our December 22, 2003 Order, as modified by our reconsideration of the issues in this Opinion and Order.
Conclusion


Based on our review of the Joint Petitioners’ Petition for Reconsideration, we shall grant the Petition for Reconsideration in part, and deny it in part, consistent with the discussion in the body of this Opinion and Order.  Furthermore, we shall offer the Joint Petitioners an alternative to the full approval of Joint Settlement Petition and the Remand directed by our December 22, 2003 Order, consistent with the terms and conditions herein.  If all Parties to this proceeding do not agree to the alternative, the matter is remanded to ALJ, without further order of the Commission, for additional hearings, as necessary, and the issuance of an Initial Decision on remand; THEREFORE,


IT IS ORDERED:  


1.
That the Petition for Reconsideration, filed on February 3, 2004, by Jeb Billet, et al., The United Telephone Company of Pennsylvania d/b/a Sprint, and Verizon Pennsylvania Inc., Exceptions of the United Telephone Company of Pennsyl​vania d/b/a Sprint Communications Company LP, Verizon Pennsylvania Inc. and Jeb Billet, is granted, in part, and denied, in part, consistent with the discussion contained in the body of this Opinion;  



2.
That our December 22, 2003 Opinion and Order in this proceeding is modified consistent with the changes delineated in the body of this Opinion and Order;


3.
That the Initial Decision of Administrative law Judge, Louis G. Cocheres, is adopted, in part, and modified in part, to the extent that it is consistent with this Opinion and Order;


4.
That the Joint Petitioners be given an alternative to the full approval of the Joint Settlement Petition and the Remand directed by our December 22, 2003 Order, consistent with the terms and conditions included in Section C of the Discussion of this Opinion and Order;


5.
That all Parties to this proceeding must notify the Secretary of the Commission, in writing, within 10 days from the date of entry of this Opinion and Order, as to whether they accept or decline the terms and conditions set forth in the alternative.  If no response is received from a Party within 10 days, the Commission shall consider it as an affirmative response and an acceptance of the alternative;


6.
That if all Parties to this proceeding accept the terms and conditions of the alternative offered in Section C in the Discussion of this Opinion and Order, the Commission shall notify the Joint Petitioners of that status and United shall adhere to the established schedule for conducting the EAS poll of Carlisle customers from Carlisle to Mechanicsburg and Harrisburg, as set forth in Paragraph 19 of the Joint Settlement Petition, using the alternative rates and surcharges set forth in this Opinion and Order;


7.
That if any Party objects to the terms and conditions of the alternative offered in Section C in the Discussion of this Opinion and Order, the alternative will not be approved and the matter will be remanded to ALJ, without further order of the Commission, for additional hearings that may be deemed necessary and the issuance of an Initial Decision on remand.  The ALJ shall consider all matters consistent with our December 22, 2003 Order, as modified by our reconsideration of the issues in this Opinion and Order;  


8.
That a copy of this Opinion and Order be served on all Parties of record in this proceeding.







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)  

ORDER ADOPTED:  April 7, 2005
ORDER ENTERED:  April 8, 2005
	�	For good cause shown, the Joint Petitioners were granted two extensions of time to file the instant Petition.  (See Letters filed on January 5, 2004, and January 20, 2004).


	�	A more detailed history of the proceeding is contained in the Commission’s December 22nd Order that was entered in this proceeding.


	�	On September 10, 2001, the Commission received a package of approximately thirty-nine individual, residential Letter-Complaints which generally indicated support for Mr. Billet’s Complaint.  These complaints were not assigned separate docket numbers.  The thirty-nine Letter-Complaints were docketed under No. C�00014854, Mr. Billet’s proceeding, which serves as the lead docket in these proceedings.  See Initial Decision at 2-3; 19.  A listing of the individuals submitting Letter-Complaints supporting Mr. Billet’s Formal Complaint was attached as Appendix A to the Commission’s December 22nd Opinion and Order.


	�	The Enola and Camp Hill “exchanges” are actually central office districts within the Harrisburg Zone 1 Exchange, which is served by Verizon PA.  As such, the affected toll routes in this proceeding involve Carlisle to Mechanicsburg and Carlisle to Harrisburg Zone 1.


	�	The proposed permanent monthly surcharge of $1.79 per line on United’s Carlisle customers, would be in addition to tariffed rate band charges of $1.00 per line, per month for basic flat rate residential customers, and $3.00 per line per month for basic flat rate business customers, and the limited $0.32 per line surcharge associated with Verizon PA’s cost recovery associated with the installation of additional facilities.  (I.D. at 7). 


	�	December 22nd Order at 16.


	�	The amount of traffic generated as quoted by the Joint Petitioners is 5.4%.  We note that the referenced traffic is actually traffic that is carried over two routes (i.e., from Carlisle to Mechanicsburg and from Carlisle to Harrisburg Zone 1).  As such, it is not surprising that the toll traffic carried over two toll routes would be greater than the calling on any other single toll route in its service territory.  Nevertheless, we fully understand United’s argument and we are aware of the record evidence presented in this regard.


	�	December 22nd Order at 16. 


	�	See Tariff Pa. P.U.C. No. 27, Section 2.E., Twenty-first Revised Sheet 3 (Business) and Fifth Revised Sheet 3A (Residence).  In addition, Sheet 2A of Section 2 of Tariff PA P.U.C. No. 27 lists 24 exchanges that are currently included in Rate Class III.


	�	See Tariff Pa. P.U.C. No. 27, Section 2.E., Fifth Revised Sheet 2.


	�	The structure of the existing rate schedule is such that one-party residential rates increase by one dollar for each progressive rate class.  Likewise, one-party business rates increase by three dollars for each progressive rate class.  The new rate structure should either follow the existing structure or, if needed, the entire rate schedule should be restructured in the context of a future annual price PSM/rate rebalancing filing.


	�	That language states: “[t]he weighting principle used to determine the Rate Class for a particular exchange reflects the increased value of service to the customer, elimination of toll message charges [emphasis added], increased calling volumes and increased costs to the Telephone Company in furnishing toll-free calling between exchanges in the extended local service area,” 


	�	See, United’s Tariff-Telephone Pa. P.U.C. No. 26, Section 200, Original Sheet 6, Paragraph D, which lists Message Toll Telephone Service as a competitive service.


	�	See, 66 Pa. C.S. § 3016(f)(1).  “A local exchange telecommunications company shall be prohibited from using revenues earned or expenses incurred in conjunction with noncompetitive services to subsidize competitive services.”


		�	Section 3012 includes the following under its definition of a “Protected service”:  “Service provided to residential consumers or business consumers that is necessary to complete a local exchange call.”


	�	Section 3012 defines “Noncompetitive service” as “[a]ny telecommunications service provided by a local exchange telecommunications company that is not a protected service.”


	�	See Sunset of Chapter 30, Title 66 of the Public Utility Code, Docket No. M�00041786 (Order adopted January 16, 2004).


	�	We note that United recently filed its Amended Alternative Regulation and Network Modernization Plan Under pursuant to Act No. 183 of 2004 on March 15, 2005, at Docket No. P-00981410F1000.


	�	E.g., fuel cost adjustments and natural gas cost recovery permitted under 66 Pa. C.S. § 1307.


	�	See Haines Township, Milnes Township, Penn Township, and the Borough of Millheim v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-00970430, Final Opinion and Order entered February 2, 2000 adopting the Recommended Decision of ALJ Cohen.


	�	The ALJ noted that page 8 of the Joint Settlement Petition indicated that the $1.79 permanent surcharge is comprised of the following: 1) “facility costs,” 2) “ongoing costs associated with implementation of EAS,” and 3) “lost toll revenues.”


	�	The $0.03 surcharge recovers only the Company’s costs for the actual physical facilities (plus installation) but does not provide recovery for the operation and maintenance of the equipment that will be used in the provision of EAS from the Carlisle to Mechanicsburg and Harrisburg. 
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