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INITIAL DECISION

Before

Marlane R. Chestnut

Administrative Law Judge

HISTORY OF THE PROCEEDING
On August 11, 2004, Vicki Hildebrand (Hildebrand or complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or respondent).  This Complaint is an untimely appeal of a decision of the Commission’s Bureau of Consumer Services (BCS) at BCS #1679377, dated June 9, 2004.  The BCS decision had found that complainant’s account balance with respondent for residential electric service was $1,909.39 (as of June 9, 2004), and required that Ms. Hildebrand pay $1,000.00 by July 14, 2004 and then, beginning in August 2004, pay respondent a special budget amount of $167.00 per month.  The special budget amount consisted of a regular budget amount of $152.00 per month (based on monthly usage) plus $15.00 per month toward the outstanding account balance.

On August 26, 2004, respondent filed its Answer (Answer), denying the material averments of the Complaint, and explaining that complainant is enrolled in the CAP Rate Program, and that complainant has made only six payments over the past 16 months.  The BCS decision was attached to the Answer.

On September 22, 2004, Chief Administrative Law Judge Veronica Smith issued an Interim Payment Order directing complainant to pay her monthly PECO bills on or before the billing date.

By Hearing Notice dated December 14, 2004, the parties were notified that an Initial Hearing in this case was scheduled for the morning of January 4, 2005.  The Hearing Notice notified the parties that the hearing in this matter was one of several scheduled for that morning and that the parties should expect to be present in the hearing room until their case was called.  The Hearing Notice specifically stated:  “Attention:  You must be available in the hearing room when your case is called by the presiding Administrative Law Judge.  If you are not present and prepared to go forward with your case when it is called, your case will be dismissed by the Administrative Law Judge.”  This case was assigned to me pursuant to 52 Pa. Code §56.174.

A Prehearing Order was issued on December 14, 2004, stating the date, time and location of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules, advised the complainant of the possibility of a lump sum “catch-up” payment if the BCS decision had not been complied with and explained income and expense information that would be required at the hearing.  The Prehearing Order also required the complainant to complete a Monthly Budget Information form, which was attached.  
By letter received December 23, 2004, Ms. Hildebrand requested that the hearing be rescheduled because she had been ill.  This request was granted by Order dated December 27, 2004.

By Hearing Cancellation/Reschedule Notice dated December 28, 2004, the hearing was rescheduled for the morning of February 15, 2005.  This notice contained the same language as the prior Prehearing Notice.
On the day of the hearing, complainant failed to appear.  Respondent appeared through counsel, and presented the testimony of one witness and introduced three exhibits, which were admitted into the record.  

Respondent moved that the Complaint be dismissed for failure to appear and prosecute.  This motion was granted.
FINDINGS OF FACT

1.
On August 11, 2004, Vicki Hildebrand filed a formal Complaint with the Commission alleging an inability to comply with a BCS decision directing payment.
2.
By Telephone Hearing Notice and Prehearing Order, complainant was notified that an Initial Hearing on her Complaint was scheduled for January 4, 2005.  Both of these documents were mailed to complainant at the address provided on the Complaint and were not returned to the Commission.  At complainant’s request, the hearing was continued and rescheduled for February 15, 2005.  This Hearing Cancellation/Reschedule Notice was mailed to complainant at the address provided on the Complaint and was not returned to the Commission
3.
Complainant failed to appear for the hearing.

4.
Complainant did not settle or withdraw her Complaint prior to the scheduled hearing or obtain a continuance.
5.
PECO witness Renee Tarpley testified that:


A.
She is employed by PECO as a Regulatory Assessor.

B.
She identified PECO Exh. 1, an account statement for the period February 19, 2003 through January 21, 2005.
C.
As shown on PECO Exh. 1, the balance on the account is $2,687.02.  The last payment made by Ms. Hildebrand was $92.00 on November 5, 2004.  There was a LIHEAP Cash Grant of $91.00 made to the account on December 22, 2004.
D.
She sponsored PECO Exh. 2, a history of payment arrangements. This showed four payment arrangements (including the payment arrangement directed by BCS), none of which had been kept.

E.
She sponsored PECO Exh. 3, the BCS decision dated June 9, 2004 at #1679377, which required complainant to pay a regular monthly budget amount of $152.00 plus $15.00 per month toward the arrearage, for a special budget amount of $167.00, beginning in August 2004.  It also required the payment of $1,000.00 on or before July 14, 2004.

F.
Complainant has not complied with the BCS decision.

G.
Complainant receives residential electric and gas service pursuant to CAP, which provides a discount on all gas service and for the first 500 kwh of electricity used each month.

H.
The current monthly budget amount for the gas and electric service is $159.00, as of November 2004.  Previously it had been $152.00.

I.
As of the date of the hearing, the catch-up amount was $800.00, derived by adding the then-current budget amounts for July –October 2004 ($152.00 x 4 = $608) and November 2004 – January 2005 ($159.00 x 3 = $477) for a total of $1,085.00 and deducting the payments made of $285.00.  This does not include the lump sum payment of $1,000.00 directed by BCS.

DISCUSSION

In her Formal Complaint, complainant Hildebrand alleges an inability to comply with a BCS decision directing payment.  As the party seeking affirmative relief from the Commission, complainant bears the burden of proof.  66 Pa. C.S. §332(a).  

To satisfy this burden, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).
A public utility is entitled to full payment (at the currently approved tariff rate) for service provided to customers.  Scaccia v. West Penn Power Co., 55 Pa.P.U.C. 637 (1982); Kea v. Peoples Natural Gas Co., 60 Pa.P.U.C. 215 (1985); Mill v. Pa. Public Utility Comm’n, supra.

All customers, regardless of financial means, have an obligation to pay for utility service.  Otherwise, customers’ unpaid bills are included in the utility’s uncollectibles expense and ultimately paid by the remaining ratepayers.  Cf., Bolt v. Duquesne Light Co., 66 Pa.P.U.C. 463 (1988).
It must be remembered that a payment arrangement, which prevents service termination so long as it is complied with, is not a right but a privilege.  Mandell v. Duquesne Light Company, Docket Number C-20030234, Commission Opinion and Order entered March 17, 2004.

Administrative agencies, such as the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth 1994).
Both Hearing Notices and the Prehearing Order were mailed to Ms. Hildebrand at the address listed on her Complaint form and have not been returned to the Commission.  Therefore, complainant is deemed to have received these documents and had sufficient notice of the date, time and location of the scheduled hearing.  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106, Opinion and Order entered October 25, 1993.
Section 332(f) of the Public Utility Code, 66 Pa.C.S.A. §332(f) provides in relevant part:
Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat . . . 

Since the complainant did not participate in the hearing, the hearing was held in accordance with 66 Pa.C.S.A. §332(f) and 52 Pa. Code §5.245 and the record was closed. 

By her unexcused absence, Ms. Hildebrand waived the opportunity to participate in the hearing and this case will be dismissed with prejudice.  52 Pa. Code §5.245(a); Jefferson v. UGI Utilities, Inc., Docket No. Z‑00269892, Commission Opinion and Order entered December 26, 1995; King v. PECO Energy Company, Docket No. C-00967919, Commission Opinion and Order entered January 16, 1997.
The effect of this dismissal of the Complaint is that the BCS decision becomes the operative decision of the Commission.  Darling v. Philadelphia Electric Company, Docket Number F-00161139, Commission Opinion and Order entered November 16, 1993; Turner v. PECO Energy Company, Docket Number C-00956999, Commission Opinion and Order entered April 11, 1996; Walker v. PECO Energy Company, Docket Number Z-00287697, Commission Order entered April 30, 1996.
A customer is required to make payments according to the BCS decision while appealing the BCS plan and if the customer fails to make such payments, the customer is required to make a catch-up payment.  A catch-up payment consists of the total of all missed payments for consumption since the BCS decision was issued plus any lump sum payment ordered by that decision.  Stammel v. PG Energy, Docket No. C-20027994, Opinion and Order entered May 21, 2003; Moeller v. Duquesne Light Company, Docket No. Z-01215104 Opinion and Order entered September 22, 2003; Kinlaw v. PECO Energy Company, Docket No. C-20039530, Commission Opinion and Order entered December 22, 2003; Kirkland v. PECO Energy Company, Docket No. C-20039802, Commission Opinion and Order entered 22, 2003.  Low or insufficient income does not excuse a failure to make payments as directed by BCS.  Downey v. Duquesne Light Company, Docket No. C-00968410, Commission Order entered September 16, 1997; Stathakis v. Pennsylvania Power & Light Company, Docket No. F-00294590, Commission Order entered October 24, 1996.

Given her lack of payment, complainant obviously does not qualify for an exemption under the circumstances set forth in Paner v. Duquesne Light Company, Docket No. Z-00325087, Commission Opinion and Order entered June 17, 1997.
Within fifteen days of entry of the final Commission order, PECO shall issue a bill to complainant Hildebrand in an amount equal to all amounts owed for consumption but not paid since the BCS decision was issued, including any lump sum payment ordered by BCS.  Complainant shall pay this amount within thirty days of issuance and pay current budget bills plus $15.00 toward the arrearage each month.  
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.  



2.
The complainant bears the burden of proof.  66 Pa. C.S. §332(a).


3.
Complainants alleging an inability to pay for utility service rendered have the burden of proof as to the alleged inability.
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Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  

5.
By failing to appear at the scheduled hearing and failing to present any evidence, complainant Hildebrand has failed to satisfy the burden of proof.

6.
The due process rights of complainant have been fully protected in this proceeding.

7.
A formal complaint may be dismissed if, after notice and opportunity to be heard, a complainant fails to appear and prosecute the complaint.
8.
The failure of the complainant to appear for a scheduled hearing of which she had notice warrants dismissal of the Complaint with prejudice.
9.
Complainant did not prove that respondent violated any provision of the Public Utility Code, or any regulation promulgated by the Commission, or that the bills rendered were incorrect.

10.
When a complainant fails to appear for a hearing, the informal decision of the BCS becomes the operative decision of the Commission.  

11.
A customer is required to make payments according to the informal BCS decision while appealing the BCS plan and if the customer fails to make such payments, the customer is required to make a catch-up payment.  
12.
All amounts reflected in PECO Exh. 1 are due and owing to respondent.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Motion of PECO Energy Company to dismiss the Complaint of Vicki Hildebrand at Docket No. C-20043488 is granted;
2.
That the Complaint of Vicki Hildebrand against PECO Energy Company at C-20043488 is dismissed with prejudice for failure to prosecute;
3.
That the previously rendered decision of the Bureau of Consumer Services at #1679377 is adopted as the operative decision of the Commission;

4.
That within fifteen (15) days of entry of the Final Commission Order, PECO Energy Company shall issue a bill to Vicki Hildebrand, in an amount equal to the sum of all amounts owed for consumption but not paid, and which includes any lump sum payment directed by BCS, as required by the BCS decision issued June 9, 2004 at #1679377.  This bill shall be calculated in accordance with the Commission's Orders in Stammel v. PG Energy, a Division of Southern Union Company, Docket No. C‑20027994, Opinion and Order entered May 21, 2003 and Moeller v. Duquesne Light Company, at Docket No. Z‑01215104, Opinion and Order entered September 22, 2003;
5.
That the bill issued in accordance with ordering paragraph No. 3 will be due and payable by Vicki Hildebrand within thirty days of issuance;
6.
That commencing with the next billing period subsequent to the Commission’s final Order in this proceeding, Vicki Hildebrand shall pay to PECO Energy Company, by cash, certified check, or money order, budget bills as they become due in addition to monthly payments of $15.00 to eliminate the past due balance until the arrearage is paid in full;

7.
That as long as Vicki Hildebrand complies with the terms of this Order, PECO Energy Company shall not suspend or terminate service except for valid safety or emergency reasons;

8.
That if Vicki Hildebrand fails to comply with the terms of this Order, PECO Energy Company is hereby authorized to suspend or terminate service upon compliance with all applicable tariff and regulatory requirements and to take any other action permitted by law; and

9.
That the record at Docket Number C-20043488 be marked closed.

	Date:
	February 15, 2005
	
	

	
	
	
	Marlane R. Chestnut

Administrative Law Judge
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