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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Angela T. Jones issued on November 18, 2004.  Timely requests for review of the Initial Decision were filed by two or more Commissioners pursuant to Section 332(h) of the Public Utility Code, 66 Pa. C.S. § 332(h).  
History of the Proceeding


On April 21, 2003, Ms. Janet L. Moore (Complainant) filed a formal Complaint against Capital City Cab Service, Inc. (Respondent).  In her Complaint, the Complainant alleged that after entering the Respondent’s cab for a trip from the Harrisburg International Airport (HIA) to a specified hotel in Mechanicsburg, Pennsylvania, the driver operated the cab in a reckless and dangerous manner and refused to permit passengers to leave the cab.  The Complaint was served on the Respondent by Secretarial Letter.  The Respondent failed to answer the Complaint.



An evidentiary hearing was held before ALJ Michael C. Schnierle on September 16, 2003.  The Complainant appeared pro se.  The Respondent appeared through counsel.  The Complainant presented her own testimony and that of another witness who had been with her in the cab during the entire incident.  The Complainant sponsored three exhibits.  The Respondent presented the testimony of one of its witnesses but asserted that it could not present the balance of its case because the Complainant’s exhibits had not been supplied to the Respondent prior to the hearing.  On that basis, the ALJ scheduled a second day of hearings.  



The second hearing was scheduled for February 18, 2004.  The Complainant again appeared pro se and the Respondent appeared through counsel.  The Respondent presented the testimony of three witnesses and introduced five exhibits.  No briefs were filed.  On September 13, 2004, the proceeding was transferred to ALJ Jones due to the retirement of ALJ Schnierle.



On November 18, 2004, the Initial Decision was issued which rejected the Complaint.  The ALJ dismissed the Complaint upon a finding that the Respondent provided sufficient evidence in rebuttal to overcome the evidence of the Complainant that the Respondent was responsible for the operation of the cab during the Complainant’s trip.  (I.D. 13).



Discussion


We note that any issue that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well established that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. Ct. 1993); also see, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. Ct. 1984).


As noted in our discussion of the history of this proceeding, the ALJ determined that while the Complainant had presented a prima facie case, she also found that the Respondent successfully rebutted the Complainant’s evidence showing that the Respondent was responsible for the operation of the vehicle at the time of the Complainant’s trip.  The ALJ opined that the burden of going forward
 had shifted back to the Complainant to show by a preponderance of the evidence that the Respondent was responsible for the cab’s operation.  (I.D. at 13).  The ALJ found that the Complainant failed to show that the Respondent was responsible for the operation of the cab at the time of Complainant’s trip because the Complainant failed to overcome the Respondent’s evidence on rebuttal.  (Id.).  We disagree and reverse.


As set forth by the ALJ, the essential facts of the trip itself are not in dispute.  On September 25, 2002, the Complainant and Ms. Leah McCombs (Complainant’s second witness) arrived at HIA and had occasion to employ call and demand (taxi) service from HIA to the Hampton Inn in Mechanicsburg, Pennsylvania.  (I.D. at 2-3).  The vehicle that the Complainant entered was dirty and in poor condition.  (Tr. at 9).  During the course of the trip, the driver drove erratically and in an unsafe manner.  On several occasions, the driver refused to stop and let the Complainant and Ms. McCombs exit the vehicle despite their repeated requests.  Finally, at the insistence of the Complainant, the driver let them out at a Holiday Inn, which was not their destination.  The meter indicated a fare of $67.00.  The Complainant and Ms. McCombs paid $25.00.  The Complainant and Ms. McCombs then had to secure another cab service to provide transportation to their intended destination, which cost an additional $10.00.  They arrived at their destination at approximately 7:56 PM; over two hours from the time they originally entered the first taxi.
  (I.D. at 3-5).  While in the first cab, Ms. McCombs testified that she wrote down information about the cab and a telephone number from a sticker in the vehicle’s window.  That information indicated that the vehicle was identified as A38, Capital City Cab, and also provided a telephone number.  (Id.).


The Respondent did not contest the foregoing evidence.  However, the Respondent asserted that the vehicle identified by the Complainant could not possibly have been involved in the Complainant’s trip.  The Respondent argued that the identification of the vehicle by the Complainant’s witness was obtained from a sticker in the window of the cab.  The ALJ found that this was a transferable item and not necessarily proof of the cab’s operator.  (I.D. at 13).  The ALJ was also persuaded by the Respondent’s testimony that its vehicle identified as vehicle A38 had transmission problems and could not have been operated on the date of the Complainant’s trip.  (Id.).  Accordingly, although the ALJ found that the Complainant succeeded in setting out a prima facie case, she found that the Respondent had rebutted that case through testimony regarding the transmission repair and the lack of permanence of the vehicle’s identification sticker.


As noted by the ALJ, the burden of proof in this case requires that the Complainant prove its allegations by a preponderance of the evidence.  (I.D. at 9).  That phrase means that “one party must present evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.”  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  If it is determined that the Complainant has satisfied its burden of proof, as the ALJ did here, “one must then determine whether the Respondent has submitted evidence of co-equal value or weight to refute the Complainant’s evidence.  If this occurs, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.”  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982), affirmed, 501 Pa. 443, 461 A2d 1234 (1983).  (I.D. at 16).  



Unlike the ALJ, our review of the record convinces us that the Respondent has failed to submit “evidence of co-equal value or weight” which refuted the Complainant’s evidence.  Morissey.  The entirety of the ALJ’s finding regarding the Respondent’s responsibility for operation of the vehicle in question hinges on two points: the undocumented transmission repair for the vehicle in question and speculation that the identification sticker observed by the Complainant and her witness could have been transferred.  The remaining evidence submitted by the Respondent was found by the ALJ to lack credibility and was unconvincing.  (I.D. at 11-12).  As to the transmission issue, there are no corroborating logs, repair sheets or other documentation specifying the date the repair was made to that particular vehicle.  (Id. at 12).  The issue of whether the sticker in the vehicle identified by the Complainant and her witness could have been moved is pure speculation.  Whether taken separately or together, the two factors relied upon by the ALJ are not of co-equal value or weight to the evidence submitted by the Complainant that it was the Respondent that was responsible for the utility service provided to her on the evening of September 25, 2002.  Accordingly, we will reverse the ALJ and we find that the Complainant has satisfied her burden of proof in this proceeding.


Having found that the Respondent was responsible for the service rendered, it is uncontested that the service provided was unsafe and inadequate under Section 1501 of the Public Utility Code, 66 Pa. C.S. § 1501.  For failing to provide safe and adequate service to the Complainant, the Respondent shall be directed to pay a penalty of $250.  It is abundantly clear from the record in this case that the Respondent failed to follow the shortest route available to reach the Complainant’s destination.  This is in violation of our Regulations at 52 Pa. Code § 29.313(b) and a penalty of $50 will be assessed.  In addition, the unclean condition of the vehicle used to provide the utility service was in violation of our Regulations at 52 Pa. Code § 29.403(2) and a penalty of $50 will be assessed for this violation.  The Respondent’s testimony reveals that it failed to keep appropriate log sheets for the operation of the vehicle in violation of our Regulations at 52 Pa. Code § 29.313(c).   A $50 penalty will be assessed for this violation as well.  The total penalties assessed against the Respondent amount to $400.


Finally, the record indicates that the Complainant paid a $25 fare to the Respondent as well as a $10 fare to a second cab company in order to actually reach their intended destination.  Based upon our finding that the Respondent failed to provide safe and adequate service, the Respondent is directed to refund to the Complainant the amount of the $25 fare paid to the Respondent and the additional $10 fare they were required to pay for cab service as a direct result of the failure of the Respondent’s to provide safe and adequate service.  
Conclusion


For the foregoing reasons, we will reverse the Initial Decision, sustain the Complaint filed in this matter and direct the Respondent to pay the penalties and refunds set forth in this Opinion and Order; THEREFORE,


IT IS ORDERED:



1.
That Initial Decision issued by Administrative Law Judge Angela T. Jones on November 18, 2004, is hereby reversed.



2.
That the Complaint filed by Janet L. Moore at this Docket on April 21, 2003, is hereby sustained.  

3.
That pursuant to Sections 3301 and 3315 of the Public Utility Code, 66 Pa. C.S.  §§ 3301 and 3315, Capital City Cab Service, Inc. shall pay a civil penalty of four hundred dollars ($400.00) to the Commission:  

-
Two hundred fifty dollars ($250) for failure to provide safe and adequate service as required by Section 1501 of the Public Utility Code, 66 Pa. C.S. § 1501; 

-
Fifty dollars ($50.00) for failing to follow the shortest route to the Complainant’s stated destination in violation of the Commission’s Regulations at 52 Pa. Code § 29.319(b); 

-
Fifty dollars ($50.00) for operating a vehicle in an unclean and unsanitary condition in violation of the Commission’s Regulations at 52 Pa. Code § 29.403(2);

-
Fifty dollars ($50.00) for failing to maintain vehicle log sheets that conform to the Commission’s regulations at 52 Pa. Code § 29.313(c).

4.
That Capital City Cab Service, Inc. shall, within thirty (30) days after service of the Commission’s Order in this case, remit payment in the amount of $400.00 by sending a certified check or money order to:  





Pennsylvania Public Utility Commission





P.O. Box 3265





Harrisburg, PA  17105-3265





5.
That within thirty (30) days of entry of this Opinion and Order, Capital City Cab Service, Inc. shall reimburse Janet L. Moore in the amount of thirty five dollars ($35.00).  Copies of all checks and correspondence surrounding the reimbursement shall be filed with the Secretary.  


6.
That Capital City Cab Service, Inc. shall cease and desist from further violations of the Public Utility Code and the Commission’s Regulations.







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  February 3, 2005
ORDER ENTERED:  March 2, 2005



� 	The ALJ correctly noted that the Complainant always retains the burden of proof, but the burden of going forward with evidence may shift during the course of the proceeding.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980); Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).


� 	It should be noted that an approximate travel time from HIA to the Complainant’s intended destination is twenty minutes.
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