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HISTORY OF THE PROCEEDINGS


Wanda Jackson (Complainant) filed her formal Complaint on June 7, 2003, alleging that she wanted a payment arrangement that she could keep and that she wanted assurance that the bills were not estimated.   PECO filed its Answer on July 7, 2003, indicating that the Complainant had been issued a BCS decision on June 3, 2003, which required her to pay $150.00 budget amount plus $40.00 towards the arrearage on her account beginning June 23, 2003
.  



Complainant filed another formal complaint form on July 21, 2003, in which she states that she is really seeking a lower payment arrangement since she cannot afford to pay the assessed amount.  



On September 22, 2003, Complainant was sent a hearing notice which indicated that a telephone hearing was scheduled for Friday, December 19, 2003 at 1:00 pm.  I sent her a prehearing order on September 26, 2003, which also indicated the time and place. 



Also on September 26, 2003, I issued an Interim Payment Order which directed Complainant to pay her monthly PECO Energy Company bill and warned her that failure to make such payments could result in termination of her electric service.  At the set time for the hearing, Complainant was not at the telephone number that she supplied to the Commission.  The attorney for PECO was present and moved for the dismissal of the Complaint for lack of prosecution.  



On July 16, 2004, my Initial Decision was issued which dismissed the Complaint for lack of prosecution.  Complainant filed a letter excepting to the Initial Decision because she claimed that she did not receive notice of the hearing and she had requested another hearing.  She had, in fact, contacted the Office of Administrative Law Judge just after the hearing and requested another.  Documentation regarding this contact had been misplaced, and the Initial Decision was issued in error.  PECO filed Reply Exceptions asking that the exceptions be dismissed.  The Commission, by Order entered October 1, 2004, remanded the case to the Office of Administrative Law Judge for another hearing.  



By notice issued October 14, 2004, a telephonic hearing was set for Thursday, February 17, 2005.  Complainant was present and testified on her own behalf.  PECO was represented by counsel, Lisa A. Lutz, who presented the testimony of Anthony Costello, PECO regulatory assessor.  The proceeding was taped and no transcript was generated.  PECO submitted one exhibit, which was admitted.  The record was closed at the end of the hearing.  



The matter is now ready for decision.

FINDINGS OF FACT


1.
Complainant is Wanda Jackson, 237 Springton Road, Upper Darby PA  19082.



2.
Respondent is PECO Energy Company, a jurisdictional public utility providing residential electric and gas service in the Commonwealth of Pennsylvania.



3.
Complainant received a BCS informal decision dated March 14, 2003, which indicated that she was at Income Level 1, and directed her to pay her special budget amount, which at that time was $57.00 plus $15.00 towards her arrearage of $2,878.58.  BCS case closing data sheet.



4.
Complainant filed her formal Complaints on June 7, 2003 and July 21, 2003, which sought more favorable payment arrangements and questioned the reliability of the amount that PECO had transferred from her prior address to her present account.



5.
Since the BCS decision was issued, Complainant obtained a job and now works part-time, 13 hours per week.


6.
Complainant and her daughter, age 13, are the sole occupants of the two-bedroom house.


7.
Complainant makes about $230 every two weeks for her employment.



8.
Complainant receives $200.00 in food stamps each month.



9.
 Complainant’s house is heated with oil, when she can afford to purchase it.  



10.
She and her daughter rely on a single electric space heater when she cannot afford to purchase oil.



11.
She is entitled to $52.00 per two week period public assistance but can only acquire $40.00 since the machine is dispensed in $20.00 increments.



12.
She applied for but was denied social security.



13.
She has Section 8 rent benefits but is required to pay $150 per month since she started to work.



14.
Oil is $200 per 100 gallons, which is the minimum purchase.  



15.
Her monthly telephone bill is between $50 and $60 per month.



16.
Water and sewage is $65.00 per month, which pays towards her balance of $500.00.



17.
She has RCN, which includes cable and telephone.



18.
She runs out of food stamps the third week of the month and, if she has it, she’ll spend an additional $50 per month.



19.
Clothing would run $80.00 per month if she had it, but she usually does not.



20.
Complainant has no automobile.



21.
Complainant uses SEPTA to travel to and from work and for anything else.  She estimates that it costs about $50 per month.



22.
She has no insurance premiums.



23.
She estimates that she has approximately $5,000.00 in medical bills from four surgeries on her foot and an aneurism which burst.



24.
She has no credit cards.



25.
She has an outstanding student loan for training as a nursing assistant.



26.
She does not have a washer, dryer, or air conditioner.  She does not use the dishwasher because it would entail more water use.



27.
She has two fans, one normal-sized and two small televisions.  



28.
Her VCR is generally not used.



29.
She did not have the money necessary to keep the BCS decision’s payment arrangements.



30.
Since the BCS decision, she has begun to work part-time home care steadily, has finished school, and has interviewed with Century 21 for the job she hopes to begin after completing state requirements.



31.
Her income is not much higher now than it was at the time of the BCS decision because her public assistance was reduced when her income increased.



32.
She anticipates becoming self-sufficient in the near future. 



33.
Anthony Costello, regulatory assessor for PECO, appeared and testified on behalf of PECO.



34.
PECO Exhibit 1 is an account statement consisting of seven pages.



35.
The first five pages of PECO Exhibit 1 is for Complainant’s prior address, 356 Huntley Road, Upper Darby PA  19082 at account no. 50-05-11-214560, for residential gas and electric service billed at the CAP rate.



36.
The last two pages of PECO Exhibit 1 is for Complainant’s present address, 237 Springton Road, Upper Darby, PA  19082 at account no. 50-06-22-598539, for residential gas and electric service billed at the CAP rate.  



37.
The balance for the Huntley Road address, $2,675.36, was added to the Springton Road account as shown on page 6 for the billing date of March 10, 2003.  



38.
The CAP rate is 50% discount on the first 500 kwh of electric usage per month, and 40% discount on the entire month’s usage of gas.



39.
Since the Exhibit was prepared, an additional bill has been rendered.  The current balance of the account is $4,513.82, which represents inclusion of the February 8, 2005 billing for $39.19 electric and $67.43 gas usage.



40.
Complainant’s average monthly bill is $79.00.



41.
The calculated budget amount is $94.00 per month.



42.
The last payment was received on August 31, 2004 for $50.00.



43.
PECO Exhibit 2 is a representation of a BCS decision from an informal complaint for another complainant by the same name and is not relevant to this case.



44.
PECO records indicate that a BCS decision of March 17, 2003 called for budget payments of $57.00 plus $15.00 towards arrears starting with the April 2003 billing.  



45.
The Stammel catch-up amount calculated on the wrong BCS decision was $1,636.38.  

 

46.
PECO Exhibit 1 shows repeated gas use estimations with reconciliations on January 13, 2001, and October 8, 2001.  
DISCUSSION



The party filing the Complaint bears the burden of proving that she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which means that one’s evidence is more convincing, by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission. 66 Pa. C.S. § 701.



Here, Complainant seeks to lower her monthly PECO bill from the BCS decision of budget billing plus $15.00 towards arrears, and she is charged with the burden of proving that she is entitled to lower payments under applicable law.  


When the BCS issued its informal decision, she and her dependent daughter relied on public assistance for their income.  Complainant was attempting to get some training, and she simply did not have the money to meet her bills.



She testified very convincingly that she has made great strides towards financial independence from public assistance.  She finished school, and she is working part-time providing home care.  She has interviewed for the job that she wants and expects to get, working full-time for Century 21.  She has to meet some additional requirements before she can begin this work.  She is determined, however, to become financially independent of public assistance and able to pay her own bills.  



Complainant has procured a part-time job and now knows the satisfaction of working for compensation, which amounts to approximately $460.00 per month.  Because of this, her food stamps were reduced, and her Section 8 housing subsidy went from requiring no payment to requiring her to pay $150.00 per month.  Her public assistance is also reduced.  She stated that, although she is entitled to $52.00 per week, the machines which issue the money only dispense $20.00 bills.  Therefore, she can only get $40.00 per week.  This brings her income to approximately $620 per month.  



Her bills include:


Rent

$150.00



Telephone/tv
$  55.00



Water

$  65.00



Transportation
$  50.00



Oil for heat
$200.00



Food

$  50.00



Gas/electric
$  94.00



Total

$664.00 expenses



The Commission recognizes reasonable personal expenses when determining an ability to pay case.  Unreasonable personal expenses will be disallowed.  In determining which expenses may be offset against the Complainant’s income, the Commission has said:

While we find it inappropriate to reach conclusions on individual ratepayers’ values, lifestyles and priorities, we are obligated to only recognize reasonable personal expenses in establishing a payment plan for an outstanding arrearage.  This obligation is rooted in the fact that these payment plans are financed at the expense of all other ratepayers.

Bolt v. Duquesne Light Co., 66 Pa. P.U.C. 463, 464 (1988).  Private school tuition, for example, may not be considered in setting a payment plan.  Napoli v. PECO Energy Co. PUC Docket No. Z-00237160 (1994)(customer could not be permitted to choose to pay school tuition instead of electric bills and thereby compel other customers to make up PECO’s lost revenue).  



The same reasoning applies to cable television.  Cable television is a luxury, not a necessity, and it cannot be recognized as reasonable when being subsidized by other PECO ratepayers, some of whom cannot afford cable television.   



However, even if the telephone/cable package were reduced to basic telephone, it is unlikely that Complainant’s income would be higher than her bills.  The bills listed above do not include the monthly payment that she is required to make on her outstanding medical bills, incurred when she (1) broke her foot and needed four surgeries, and (2) had an aneurism which burst, requiring more and recurring medical care.  Although she receives medical assistance, there are costs which are not covered, and hers approximate $5,000.00.  


The Commission will order payments that are less than budget billing amounts only in rare instances where, for example, a medical emergency exists, Mill v. Pa. P.U.C., 447 A.2d 1100 (Pa. Cmwlth. Ct. 1982); Kea v. Peoples Natural Gas Co., 60 Pa. PUC 215 (1987).  In addition, below budget billing requires a good payment history and a definite positive change in the Complainant’s financial circumstances that will occur within the reasonably foreseeable future.  Baum v. Duquesne Light Co., 56 Pa. PUC 742 (1983); Arcott v. Equitable Gas Co., PUC Docket No. C-00094567 (1994); Kohlhoff v. Duquesne Light Co., C-00967755 (1996).  



In the twelve-month period prior to the hearing, Complainant made only two payments.  Since initiating service at her present address on November 4, 2002, she has made only four payments.  This is insufficient to justify ordering less than budget billing.



Commission precedent holds that the BCS determination should not be changed absent a sufficient evidentiary record for doing so.  Harper v. Equitable Gas Co., PUC Docket No. Z-00285460 (1996); Heard v. Equitable Gas Co., PUC Docket No. C-0095262 (1996).  Here, BCS did not order a lump sum; rather, BCS directed Complainant to pay her regular budget amount plus $15.00 towards arrearage.  PECO asks for the Stammel catch-up amount of $1,636.38, plus regular budget amount plus $15.00 towards arrearage starting with the following month’s bill.  (Note that the amount of the arrearage, $4,513.82 minus the catch-up of $1636.38 equals $2,877.44, divided by $15.00 equals sixteen years to pay off at this rate.)  


Calculations of the Stammel catch-up as presented by PECO:





   
budget

total due


June 2003-Sept. 2003

$150 per month (should have been $57)



October 2003-Jan. 2004
$88

$352



Feb. – May 2004

$102

$408



June – September

$97

$388



October 2004-Jan. 2005
$109

$436



Feb-March


$107

$214









$1,884.00 minus $247 payments



Stammel catch-up:  $1,636.38 plus budget plus $15



However, PECO freely admits that the first part of the calculation is based on the PECO Exhibit 2 (not admitted) account, which required that individual to pay $150.00 plus $40.00 per month towards arrearage, although from a later date.  Mr. Costello indicated that he believed that this amount would be lower than the correct amount, and therefore, PECO will accept the lower amount of $1,636.38 catch-up
.  



Complainant objects to the admission of the PECO account statement because she does not believe that the amounts listed for the prior address are accurate.  She testified that she had made phone calls regarding a problem with the electric meter and thought that she had filed a formal complaint regarding the matter, although she could not recall the outcome of the process.  She also objected to the repeated estimations of the gas bill at the prior address
.  


Mr. Costello stated that the informal complaint to which Complainant referred is the same informal complaint that gave rise to this case.  His statement is supported by BCS records, which indicate that Complainant’s first contact was July 24, 2001, which was one and one-half years prior to issuance of the BCS payment arrangement and two years before the filing of the formal Complaint.  



Complainant did not articulate enough detailed information to support a claim for a billing dispute.  While she could point to the repeated estimations of the gas bill at the prior address, the bill also showed that the estimations were reconciled with actual readings, and that adjustments were made.  She stated that the electric meter was broken at some point but that the bills showed actual readings, but she could not say for what period of time the meter was broken, and what events transpired because of it.  She did not provide enough information to support a finding that PECO acted in an unreasonable manner within the meaning of the Public Utility Code, and therefore, this claim is dismissed. 


Complainant’s situation is an example of the difficulties faced by someone trying to become financially independent of public assistance.  The complex system of welfare, food stamps, social security and housing subsidies does not operate to aid someone trying to pull herself out of its web.  She borrowed money to obtain training, only to have the school go bankrupt before it could help her to secure a job as promised.  She found a part-time job on her own, which brings in just enough to reduce her food stamps, public assistance, and housing subsidy so that she is no further ahead than she was when not working.  She suffered two severe health-related set-backs, with breaking her foot and requiring four surgeries, and a burst aneurism, with its necessary follow-up appointments and procedures.  Still, through it all, she remains determined to attain financial independence from public assistance for herself and her thirteen-year-old daughter.



Complainant’s efforts, while worthy of admiration and support, come with their own troubles.  As far as Complainant has come, she still is unable to meet her bills.  This problem is not the fault of the utility.  PECO, for its part, has cooperated repeatedly with Complainant and has continued to supply her electricity and gas despite her spotty payment history and inability to keep up with budget payments.  PECO asks only for the actual usage, no late fees or penalties, and is agreeable to spacing the payments over the next nine years.  Even at the time of the hearing, PECO was willing to negotiate with Complainant for terms that she might find more agreeable, but Complainant, knowing that she was just as unable to come up with a lesser lump sum catch-up as she is to come up with the standard Stammel catch-up of $1636.38, would not, in good faith, enter into such an agreement.


While laudable, this action does not change the bottom line, which is that Complainant used the energy and is required to pay the provider for it.  The terms set down by the BCS decision are as reasonable as can be expected, since the arrearage is high, the monthly payment on the arrearage is low ($15), and the company cannot be expected to wait longer than nine years to be paid.



Since I have no reason to change the BCS decision, I will direct Complainant to make payments in accordance with it.  She is cautioned that failure to make payments may result in her power being shut off and the entire bill being turned over to a collection agency.    

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter and parties in the present proceeding.



2.
Complainant has the burden of proving entitlement to relief from the Commission.



3.
Complainant has not carried her burden of proving entitlement to relief.



4.
A “Claypool catch-up” amount of $1,636.38 shall be ordered, followed by the payment of monthly budget bills plus $15.00 towards arrearage. Claypool v. T.W. Phillips Gas and Oil Co., PUC Docket No. C-20027994 (2003). 

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Wanda Jackson, docketed at Z-00989568, is dismissed.



2.
That within 30 days of the entry date of the Final Commission Order, PECO Energy Company shall issue a bill to Wanda Jackson, in the amount of $1636.38.  


3.
Thereafter, Wanda Jackson shall pay the PECO Energy Company monthly bill which shall be calculated by adding together the monthly budget amount plus $15.00 towards arrearage until said arrearage is paid in full. 



4.
That the Secretary shall mark this matter closed.

Date:
March 3, 2005



_________________________________








Susan D. Colwell








Administrative Law Judge
� PECO witness Anthony Costello, regulatory assessor, testified that this information was based on another account with the same name.  He indicated that the correct information was based on a BCS decision for this Complainant, issued March 14, 2003, which set the terms at a budget payment of $57.00 plus $15.00 towards arrears beginning April 2003. 


� These numbers, including the totals, were provided by the PECO witness, although I cannot reconcile them.  


� Figuring the Stammel catch-up using $72.00 for April 2003 through September 2003 (and keeping in mind that this may not be correct for the entire time period, since budget payments are recalculated quarterly and this time period covers more than four months), the payments due equals $2230.00.  Subtracting the payments of $247.62, the Stammel catch-up would be $1982.38.  PECO has agreed to accept the figure calculated using the wrong data since it is lower.


� PECO Exhibit 1 shows that the gas readings were estimated 32 of the first 40 months listed, which is a prima facie violation of 52 Pa. Code § 56.12(2), which requires an actual reading every other month absent circumstances listed in the other subsections of the regulation.  Since Complainant did not question the estimations in enough detail to notify PECO that they would be the subject of the hearing, then PECO did not have an opportunity to prepare a defense.  No civil penalty will be imposed.  I note that the widespread use of automated meter readers is serving to restrict the problems arising from repeated estimations.
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