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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Charles E. Rainey, Jr., issued in this proceeding on November 4, 2004, and the Exceptions filed with respect thereto.  Robert and Laura Wax (Complainants) filed Exceptions on November 23, 2004, and Reply Exceptions were filed by PPL Electric Utilities, Inc. (PPL) on Novem​ber 30, 2004.  

History of the Proceeding



On June 13, 2003, the Complainants filed a Formal Complaint against PPL wherein they alleged that PPL estimated their electric bills during a three-month period.  The Complainants requested that the Commission direct PPL to adjust those bills to reflect actual meter readings taken before and after the estimated meter readings.  The Complainants are disputing the bill issued to them on March 5, 2003, in the amount of $1,287.57, based on actual meter readings taken by PPL on February 14, 2003, and February 27, 2003.  The Complainants testified that they had received estimated bills of $77.67 on December 30, 2002, and $115.21 on January 28, 2003.


On July 14, 2003, PPL filed an Answer to the Instant Complaint wherein it denied sending the Complainant inaccurate bills.  On January 8, 2004, a hearing was held before ALJ Rainey.  Complainant, Robert Wax who is an attorney, represented the Complainants at the hearing.  PPL was represented by counsel.  Both Parties filed Briefs on March 25, 2004, and Reply Briefs on April 8, 2004.


As previously noted, the ALJ issued his Initial Decision on November 4, 2004.  In that Decision, the ALJ recommended that the Complaint be sustained in part and dismissed in part.  Timely Exceptions and Replies thereto were filed.
Discussion


Section 332(a) of the Public Utility Code (Code), as amended, 66 Pa. C.S. § 332(a), places the burden of proof upon the proponent of any request for relief from this Commission.  The Supreme Court of Pennsylvania has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Marguiles, 364 Pa. 45, 70 A.2d 854 (1950).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by another party.  Id.; K.J. v. Pennsylvania Dep't of Pub. Welfare, 767 A.2d 609 (Pa. Cmwlth. 2001).  



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. Ct. 1984).  


The ALJ made eight Findings of Fact and reached six Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by neces​sary implication rejected or modified by this Opinion and Order.


The ALJ recommended that the Complaint be dismissed regarding the allegation that the bills rendered by PPL were inadequate, reasoning that the Complainants did not meet the statutory burden of proof pursuant to Section 332(a) of the Code.  The ALJ relied upon PPL’s evidence that the Complainants had the capacity to use the amount of energy for which they were billed.


The ALJ found that the $1,287.57 bill covers the period from January 27, 2003 to February 27, 2003, and reflects meter readings taken by PPL on February 14, 2003 and February 27, 2003.  The ALJ found that the meter reading taken on February 14, 2003 was 67,706, and that reading reflected kilowatt hour (kwh) usage of 14,697 during the period from January 27, 2003 to February 14, 2003.  



The ALJ noted that the meter was removed after the reading was taken from it on February 14, 2003.  That meter was replaced with an Automatic Meter Reading Device (AMR) that was set at “0.”  The reading taken from the new AMR device on February 27, 2003 was 2,965.  The ALJ found that this reading reflected kwh usage of 2,965 during the period from February 14, 2003 to February 27, 2003.  Thus, the ALJ found that the bill in the amount of $1,287.57, issued by Respondent on March 5, 2003, reflected a total of 17,662 kwh of actual usage over the period from January 27, 2003 to February 27, 2003.  



The ALJ found that the Complainants met their burden of proving that PPL violated Commission Regulations at 52 Pa. Code §§ 56.12(2), (3) and (4).   by issuing them two consecutive estimated bills.  The ALJ recommended that the Complaint be sustained regarding that allegation.  The ALJ recommended that PPL be directed to cease and desist from further violations of Commission Regulations, but did not recommend that PPL be assessed a fine for the violations.  


The Complainants, in their Exceptions, argue that the bill in the amount of $1,287.57 is based upon an unusually high meter reading.  The Complainants argued that the disputed meter reading contains readings that were 31 kwh per day higher than those recorded on the replacement meter.


The Complainants argue that they presented sufficient evidence to support a finding that their pattern of usage has not changed.  They Complainants submit that the number of residents in the household did not change.  The Com​plainants state that they resided at their home from September 2002 to the hearing date.


The Complainants argue that the unusually high meter reading resulted from either an error in reading the meter or that the meter that was removed was inaccurate.  The Complainants contend that they were prejudiced by the removal and refurbishing of the initial meter because they are unable to show the alleged inaccuracy through subsequent testing of the initial meter.


The Complainants argue that the ALJ erred in relying upon the PPL calculations which support PPL’s contention that the Complainants could have used the amount of electricity for which they were billed.  According to the Complainants, PPL did not consider the conservation efforts that they employed.  Specifically, the Complainants contend that PPL ignored conservation methods such as the use of multiple heat zones and setting thermostats at lower temper​atures.


PPL rejoins that the ALJ correctly relied on the evidence that it provided.  PPL argues that the Complainants’ contention that the use in the disputed bill was overstated is incorrect because the 2002-2003 heating season is the first in which the Complainants lived in their home.  PPL continues that the only available data was with the prior owners’ usage for the 2000-2001 heating season.  PPL argues that the comparison between the two aforementioned periods is favorable.


PPL maintains that the ALJ properly relied upon its evidence that the Complainants’ potential for use was 29,149 kwh during the disputed period.  PPL argues that it excluded the Complainants’ hot tub and radon fan from its potential usage calculation because it was advised by the Complainants that neither were in use.  According to PPL, this evidence supports the contention that the Complain​ants had the capacity to use the 23,782 kwh for which they were billed.


The Commission has traditionally used its Decision in Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), (Waldron) as a guide for resolving billing disputes.  In Waldron, the Commission set forth the evidentiary standards for establishing a prima facie case which is making a showing that (1) the number of occupants of the household has not changed; (2) the customer does not have potential to use the amount of energy billed; and (3) the prior billing history shows no previous abnormalities.



Subsequent to the Commission’s ruling in Waldron, the Common​wealth Court in Robert H. Milkie v. Pa. PUC, 768 A.2d 1217, 1219-1220 (Pa. Cmwlth. 2001) (Milkie), opined of the Waldron Rule that:

While the rule is often explained that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson v. Pennsylvania Pub. Util. Comm’n, 501 Pa. 433, 435-36, 461 a.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.  

(Milkie at 1219-1220)



Upon consideration of the Initial Decision, the Exceptions and Reply Exceptions, we agree with the ALJ that the Complainants did not meet the statutory burden of proof regarding the allegation that the bills rendered by PPL were inaccurate.  We find that Complainants were unable to meet the evidentiary standards articulated in Waldron to establish a prima facie case.  We reach this conclusion for several reasons.


First, we find that PPL’s evidence more convincing than the evidence adduced by the Complainants on the issue of whether the Complainants could have used the amount of electricity for which they were billed.  Specifically, PPL produced evidence that indicated that the Complainants’ potential for use was 29,149 kwh during the disputed period.  This figure did not include the Com​plainants’ hot tub and radon fan in its potential usage calculation.  Thus, we find that that the Complainants had the capacity to use the 23,782 kwh for which they were billed.


Next, we find PPL’s argument advanced in its Reply Exceptions regarding comparable usage to be convincing as well.  Specifically, since the 2002-2003 heating season is the first in which the Complainants lived in their home, we find that there is an insufficient history to determine if Complainants had no prior billing abnormalities.  The low estimated bills rendered to the Complain​ants on December 30, 2002 and January 28, 2003, resulted from the fact that the house was vacant during the previous winter.  Also, PPL pointed out in its Main Brief that the prior owner of the Complainants’ residence consumed 20,653 kwh of electricity during the period November 28, 2000 to February 27, 2001, the last period of occupancy.  (PPL M.B. at 14)


We do not agree with the Complainants’ contention that they were compromised by the inability to test the removed meter.  In Milkie, cited previously herein, the court stated that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Consistent with the foregoing discussion, we find that the Complainants’ evidence does not support a finding that metered usage exceeded actual usage.


Finally, we agree with the ALJ’s determination that PPL violated the Commission Regulations at 52. Pa. Code §§ 56.12(2), (3) and (4) by issuing two estimated bills to the Complainants.  We agree with the ALJ that the violation of our Regulations do not rise to a level that would justify the imposition of a civil penalty upon PPL.  However, we will adopt the ALJ’s recommendation that PPL should be directed to cease and desist from any future violation of the Code or our Regulations and Orders.


Based upon the foregoing discussion, we deny, the Exceptions of the Complainant.  Accordingly, we adopt the Initial Decision of ALJ Rainey; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of Robert and Laura Wax are denied.


2.
That the Initial Decision of Administrative Law Judge Charles E. Rainey, Jr. is adopted by this Opinion and Order.



3.
That PPL Electric Utilities Corporation shall cease and desist from any further violations of the Public Utility Code, Commission Regulations or Commission Orders.


4.
That the Complaint of Robert and Laura Wax, docketed at No. C-20030472, be dismissed and the record be marked closed.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  April 7, 2005
ORDER ENTERED:  April 8, 2005
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