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HISTORY OF THE PROCEEDING



On August 23, 2004, Donald and Patty Taylor (Complainants) filed a Complaint against PECO Energy Company (PECO or Respondent), alleging, inter alia that they are accused of meter tampering which Complainants deny; and that PECO estimates that they owe over $5,000.00.

PECO duly filed an Answer averring, inter alia, that on January 11, 2002, a PECO representative went to Complainants’ property to change their electric meter to an automatic meter reader (AMR); that the representative found evidence of meter tampering, including a missing seal, an open meter ring, and jumpers wires in the meter board; that Complainants’ electric usage substantially increased immediately after the tampering was found and corrected; that PECO subsequently backbilled Complainants for four years based upon estimates of Complainants’ usage calculated after the tampering was corrected; and that the amount of the back billing is $5,411.30.

PECO also averred that the Bureau of Consumer Services (BCS) issued a decision on August 4, 2004 and found, inter alia, that meter tampering existed at Complainants’ property and that PECO properly backbilled Complainants for estimated usage.



A hearing was held on January 12, 2005.  Complainants appeared pro se and testified.  Respondent appeared by counsel, presented two witnesses and introduced four exhibits.  The record was closed on January 12, 2005.

FINDINGS OF FACT



1.
Complainants are Donald and Patty Taylor of 4907 Parkside Avenue, Philadelphia, PA 19131.



2.
The premises is a three story residence consisting of a finished basement (containing a bar, laundry room, washer, dryer and heater); a first floor (with a dining room, living room and kitchen); and a second floor (with three bedrooms and a bathroom).


3.
The residents in the household were as follows:



1998 – Complainants and son [three persons] (N.T. 16)


1999 – Complainants and son [three persons] (N.T. 16)


2000 – Complainants and son and daughter [four persons] (N.T. 17)

2001 – Complainants and son and daughter and her child, sister-in-law and her son [seven persons] (N.T. 17)


2002 – Same as 2001 [seven persons] (N.T. 17)



2003 – Same as 2002 [seven persons] (N.T. 17)



2004 – Complainants, son, daughter and child [five persons] (N.T. 18)


4.
On January 11, 2002, a PECO representative went to Complainants’ premises to change the meter to an automatic meter reader (AMR).



5.
During the visit, the PECO representative discovered that the meter had been tampered with in that:



(a)
the heavy duty standard ring was missing



(b)
the barrel lock was missing



(c)
there was no seal on the meter box



(d)
there were jumpers wired in the meter board



6.
The PECO representative corrected the condition around the meter; removed the jumpers and installed an AMR.



7.
Complainants denied that they were responsible for the meter tampering.



8.
Thereafter, in August 2003, based upon the AMR actual measured usage from January 11, 2002 to August 2003, PECO backbilled Complainants from March 27, 1998 to January 11, 2002 (a period of slightly less than four years) for estimated previously unbilled usage.  This backbilling was based upon average usage for the period after installation of the AMR (January 11, 2002) as compared to billings rendered prior to the installation of the AMR during the period time the tampered meter was in existence with the jumper cables (see PECO Exhibit No. 4).  This rebilling for the period of March 27, 1998 to January 11, 2002 was in the amount of $5,411.30 (N.T. 51).



9.
PECO computed the amount of the make-up bill by comparing the daily average usage prior to the installation of the AMR when the meter tampering was discovered (January 11, 2002) with the daily average usage following the AMR installation (N.T. 48-49).



10.
PECO calculated the rebilling from March 27, 1998 to January 11, 2002 by computing the daily average seasonal use and (a) used that usage for the winter periods going back to 1998 and then (b) rebilled the summer periods back to 1998 (N.T. 52).  The resultant make-up bill of $5,411.30 represented the difference between what was actually billed during the tampered-meter period and what should have been billed during that period based upon the computed seasonal daily average usage after the AMR was installed and meter tampering ended (N.T. 52).



11.
The make-up bill is not overstated because an appliance analysis obtained from Complainants indicated that Complainants’ appliances alone were consuming more electricity than was actually registered on the meter during the tampered-meter period (N.T. 62-63).



12.
The BCS decision (Case No. 1482857) of August 4, 2004 did not impose a payment schedule (PECO Exhibit No. 3) but made various findings and conclusions resulting in the dismissal of the Complaint and a determination that the ratepayer is responsible for the revised billing of $5,411.30 as well as the then total account balance of $5,816.91.  Further, the BCS noted that the customer declined an offer of a payment arrangement.

DISCUSSION



In this matter, Complainants disputed being backbilled for unmetered electric usage which PECO asserts was due to meter tampering.  Complainants deny that they tampered with the meter and maintain that they have no knowledge when and who did the tampering.



Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), provides, inter alia, that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” means a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  “Preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in the case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



As required by these decisions, Complainants, as the parties seeking relief, have the burden of proof.



The credible evidence of record discloses that on January 11, 2002, a PECO representative went Complainants’ home to change the existing meter at the premises to an automatic meter reader (AMR).  The representative discovered that the existing meter had been tampered with in that:  (a) the heavy duty standard ring was missing; (b) the barrel lock was missing; (c) there was no seal on the meter box; and (d) there were jumpers wired in the meter board.  Upon this discovery, the PECO representative corrected the condition around the meter; removed the jumper cables and installed an AMR.



Thereafter, in August 2003, based upon the AMR actual measured usage from January 11, 2002 to August 2003, PECO backbilled Complainants from March 27, 1998 to January 11, 2002 (a period of slightly less than four years) for estimated previously unbilled usage.  This backbilling was based upon average usage for the period after installation of the AMR (January 11, 2002) as compared to billings rendered prior to the installation of the AMR during the period time the tampered meter was in existence with the jumper cables (see PECO Exhibit No. 4).  This rebilling for the period of March 27, 1998 to January 11, 2002 was in the amount of $5,411.30 (N.T. 51).



Initially, it must be determined whether a utility is authorized to backbill a ratepayer for prior unbilled usage.  In the case of Angie’s Bar v. Duquesne Light Company, 72 Pa. PUC 213, 217 (1990), the Commission stated, inter alia,

There is Commission precedent for permitting a utility to backbill for theft of service without any time limit.  See Polan v. Duquesne Light Company, Docket No. F-8156073 (September 17, 1982).  However, other cases regarding backbilling in the absence of theft of service or the Complainant’s culpability have limited the amount of time that a utility can reach back to rebill.  See, e.g., Pa. P.U.C. v. Duquesne Light Company, 50 Pa. PUC 555, 50 Pa. PUC 173 (1977) (six-year statute of limitations applied to company’s rebillings due to inaccurate calculate of bills).


Section 1312 of the Public Utility Code permits ratepayers to seek rate refunds when certain findings are made, up to a four-year past period measured from the date that the improper billing was discovered.1 Parity and equity warrant that a utility should likewise be limited to a four-year past period for recoupment of underbillings.  Also, while expressly applying only to residential customers, an analogy can be drawn from the four-year limitations contained in the Commission’s regulations at Sections 56.35 and 56.83(7).  We can find no distinguishing factor which would suggest that a different time limitations for commercial customers should be applied.  Accordingly, we shall limit backbillings to a four-year period in cases where the customer has no culpability, and as such, Duquesne, in this proceeding, is permitted to backbill the Complainant for estimated unmetered usage for the period of April 10, 1982 to May 28, 1986.


Further, in the above-referenced footnote 1, the Commission added, 


 
In addition, as in this case, a utility should be permitted to backbill for the period between the date of discovery and the correction of the problem that gave rise to the inaccurate billing.



By reason of all of the foregoing, PECO will be permitted to backbill from the day of discovery (January 11, 2002) for a period of four years prior thereto.



Having determined that PECO is authorized to backbill for a period of four years prior to discovery where customer culpability has not been shown (as in the instant matter), it is necessary to determine the correctness of the backbilled amount.  Here, PECO computed the amount of the make-up bill by comparing the daily average usage prior to the installation of the AMR when the meter tampering was discovered (January 11, 2002) with the daily average usage following the AMR installation (N.T. 48-49).  The record discloses that prior to the AMR installation, the daily average usage was between 9 and 12 Kwh (N.T. 50); that from the date of the AMR installation (January 11, 2002), the daily average use was as follows (PECO Exhibit No. 1):
	2002
	Daily Average Use (Kwh)
	2003
	Daily Average Use (Kwh)
	2004
	Daily Average Use (Kwh)

	
	
	1/28
	32.4
	1/27
	36.5

	2/25
	32.7
	2/24
	31.7
	2/25
	26.6

	3/27
	30.8
	3/26
	26.2
	3/26
	26.6

	4/26
	21.8
	4/25
	26.9
	4/27
	23.7

	5/28
	27.6
	5/27
	24.5
	5/26
	31.6

	6/26
	35.6
	6/26
	29.1
	6/25
	32.5

	7/6
	59.3
	7/28
	44.1
	7/24
	44.4

	8/27
	64.5
	8/26
	59.1
	8/26
	44.8

	9/25
	39.9
	9/25
	46.0
	9/27
	42.2

	10/25
	29.3
	10/27
	34.6
	10/27
	24.8

	11/25
	31.5
	11/24
	30.6
	11/24
	26.7

	12/27
	31.4
	12/26
	35.9
	12/28
	30.1




The record also discloses that PECO calculated the rebilling from March 27, 1998 to January 11, 2002 by computing the daily average seasonal use and (a) used that usage for the winter periods going back to 1998 and then (b) rebilled the summer periods back to 1998 (N.T. 52).  The resultant make-up bill of $5,411.30 represented the difference between what was actually billed during the tampered-meter period and what should have been billed during that period based upon the computed seasonal daily average usage after the AMR was installed and meter tampering ended (N.T. 52).  Further, to confirm the unusually low daily average usage during the tampered-meter period, PECO introduced PECO Exhibit No. 4 which sets forth those diminished usages.


Moreover, the make-up bill is not overstated because an appliance analysis obtained from Complainants indicated that Complainants’ appliances alone were consuming more electricity than was actually registered on the meter during the tampered-meter period (N.T. 62-63).  Further, with respect to the year 2001 of tampered-meter period, there were the same number of household residents (7) as during the post tampered-meter period.  Accordingly, the Administrative Law Judge finds and concludes that the make-up bill is proper and that Complainants are responsible for payment thereof.


Finally, the record shows that as of December 28, 2004, the balance on the account was $5,920.63 (N.T. 55; PECO Exhibit No. 1); the average monthly bill was $136.00 (N.T. 55); the calculated budget was $150.00/month (N.T. 56); and that Complainants are not on a monthly budget billing (N.T. 56).  Additionally, it must be noted that this proceeding involves a billing dispute as distinguished from those types of cases involving allegations of an inability to pay an undisputed bill where a payment schedule based upon income levels it to be established.  Here, as aforesaid, the issue is Complainants’ responsibility for the disputed make-up bill.  Indeed, the BCS decision (Case No. 1482857) of August 4, 2004 did not impose a payment schedule (PECO Exhibit No. 3) but made various findings and conclusions resulting in the dismissal of the Complaint and a determination that the ratepayer is responsible for the revised billing of $5,411.30 as well as the then total account balance of $5,816.91.  Further, the BCS noted that the customer declined an offer of a payment arrangement.



For all of the foregoing reasons, the Complaint will be dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
Complainants have failed to meet their burden of proof.



3.
Respondent is authorized to backbill for estimated unmetered usage for a four-year period from the date of the discovery of the inaccurate billing, where the customer has no culpability.  Angie’s Bar v. Duquesne Light Company, 72 Pa. PUC 213 (1990).
ORDER


THEREFORE,


IT IS ORDERED:



1.
That the Complaint of Donald and Patty Taylor against PECO Energy Company in Docket Number F-01482857 is hereby dismissed.



2.
That Complainants Donald and Patty Taylor are responsible for the disputed make-up bill of $5,411.30 which is included in the total balance of $5,920.63 due from Complainants to Respondent as of December 28, 2004.



3
That this matter be marked closed.

Date:
February 22, 2004



___________________________________








Herbert Smolen







Administrative Law Judge
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