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HISTORY OF THE PROCEEDING
On October 14, 2003, Kenneth Ivery (Complainant) filed a formal complaint against Philadelphia Gas Works (Respondent) alleging that his gas bills exceed his budget and that Respondent never checked for foreign load on his meter.  On January 9, 2004, Respondent filed an answer denying the material allegations in the complaint.
By Telephone Hearing Notice dated January 16, 2004, the parties were notified that an initial telephone hearing in this case was scheduled for April 26, 2004.  A Prehearing Order that advised the parties of applicable procedural rules was also issued.  
The initial telephone hearing was held as scheduled.  Complainant appeared and testified.  Respondent was represented by Laureto Farinas, Esquire.  Anne Marie Cromley, a senior customer review unit officer, testified on behalf of Respondent.  During the course of the initial hearing the parties were informed that a further hearing would be held in order to give Respondent an opportunity to conduct a meter trace at Complainant’s former residence and then present evidence regarding its findings at the further hearing.  By Telephone Hearing Notice dated June 1, 2004, the parties were informed that a further telephone hearing would be held on September 7, 2004.  The further telephone hearing was held as scheduled.  However, Complainant failed to appear.  Respondent was again represented by Mr. Farinas and Ms. Cromley testified.  Respondent introduced eight exhibits, all of which were admitted into evidence.

The initial hearing was tape recorded.  The further hearing was transcribed.  The transcript from the further hearing consists of nineteen pages.  The record closed on October 7, 2004. 
FINDINGS OF FACT
1.
Complainant, Kenneth Ivery, presently resides at 5217 Thompson Street, Philadelphia, PA 19131. 
2.
Complainant previously resided at 5313 Master Street, Philadelphia, PA 19131, where he was a customer of Respondent and received gas service from September 5, 1998 to July 10, 2003.  (Tr. 13).
3.
On July 10, 2003, gas service to Complainant’s residence on Master St. was terminated for non-payment.  (Tr. 12).

4.
Complainant’s final account balance for gas service to the Master St. property is $8,062.  (Tr. 12-13, 17-18, PGW Ex. 5 at 5).

5.
On December 3, 2003, the Commission’s Bureau of Consumer Services (BCS) rendered a decision on Complainant’s informal complainant.  It required Complainant to pay $1,657 to have service restored, and then pay a special budget amount of $294 each month ($194 regular budget amount plus $100 toward his arrears).  (Tr. 16-17, PGW Ex. 8). 
6.
On April 27, 2004, Respondent tested the gas meter at the Master St. property and the average of the meter test results were 98.6% and 98.4%.  (Tr. 8, PGW Ex. 3). 
7.
On April 27, 2004, Respondent conducted a trace meter and piping test at the Master St. property and found no foreign load on the meter.  (Tr. 9-10, PGW Ex. 4).
DISCUSSION
Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “…any person…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992), Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.



In the present case, Complainant alleged that his gas bills exceeded his budget and that Respondent never checked for foreign load on his meter.  Complainant participated in the initial hearing held on April 26, 2004.  At that hearing he testified that his gas service at 5313 Master St. was terminated by Respondent in July 2003, and that he was no longer residing at the property.  He also described the size of his former Master St. apartment and stated that he had problems with a malfunctioning thermostat that he admitted was his landlord’s responsibility to repair and not Respondent’s.  Respondent’s witness, Anne Marie Cromley, testified that gas service to Complainant’s Master St. apartment was initiated on September 5, 1998 and terminated on July 10, 2003 for nonpayment.  She also testified that Complainant was sent a final bill in August 2003 in the amount of $8,062.  She further testified that when Complainant was a customer of Respondent he was not enrolled in its Customer Responsibility Program, which is designed to assist payment troubled, low income customers.  Complainant indicated at the initial hearing that he never sought such assistance.


During the course of the initial hearing I informed the parties that a further telephonic hearing would be held for the purpose of taking additional evidence including the results of a meter trace test that I directed Respondent to conduct in regard to the gas meter that serves Complainant’s former apartment on Master Street.  The parties were informed by Telephone Hearing Notice dated June 1, 2004, that a further telephone hearing would be held on September 7, 2004 at 10:00 a.m.  However, when I telephoned Complainant on the designated day and time of the further hearing, I was informed by the person who answered the phone that he was not there.  I informed that person that Complainant was required to immediately call my office in order to join the hearing in progress.  However, Complainant failed to call, and the further hearing proceeded without him.  The Public Utility Code provides in pertinent part that “[a]ny party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing.”  66 Pa.C.S. §332(f).


Ms. Cromley testified at the further hearing that Respondent tested the gas meter at the Master St. property on April 27, 2004, and the average meter test results were 98.6% and 98.4%.  The meter for Complainant’s former apartment was thus found to be operating within acceptable standards of accuracy pursuant to Commission regulations.  See, 52 Pa. Code §59.22.  Respondent also on April 27, 2004, conducted a trace meter and piping test and found no foreign load on the meter.


Complainant had the burden of proof in this case.  However, he neither proved that there was foreign load on the meter or that he was entitled to lower payments.  I must therefore dismiss the complaint and require Complainant to immediately pay to Respondent the entire final bill upon entry of the final Commission order. 
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding. 66 Pa. C.S. §701.

2.
Complainant had the burden of proof.  66 Pa.C.S. §332(a).
3.
Complainant failed to meet his burden of proof.

4.
Respondent has not violated any provision of the Public Utility Code, Commission regulation or any Commission order.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed by Kenneth Ivery against Philadelphia Gas Works at Docket No. Z-01438849 is dismissed.

2.
That upon entry of the final Commission order, Complainant shall immediately pay to Respondent the entire final bill of $8,062.00.


3.
That this case be marked closed.







_____________________________








Charles E. Rainey, Jr.







Administrative Law Judge
Date:
February 22, 2005
PAGE  
6

