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HISTORY OF THE PROCEEDINGS


On April 12, 2004, Michael D. McNamara (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant essentially alleged a dispute over the reading of his meter.  He wanted the Respondent to admit that the meter was faulty and that his monthly bills were overstated.



On May 14, 2004, the Respondent filed an answer to the complaint denying the material allegations.  It stated that the Complainant has a transformer rated meter which causes meter readings to be displayed lower than actual usage, and that to obtain actual usage, the meter readings must be multiplied by a formula.  



On January 11, 2005, at the request of the Complainant, a telephonic, instead of an in-person, hearing was held on the complaint.  The Complainant proceeded unrepresented; the Respondent was represented by Lisa A. Lutz, Esquire, who presented the testimony of five witnesses and introduced four exhibits into the record.



The record was closed on January 11, 2005.

FINDINGS OF FACT


1.
The Complainant is a residential customer of the Respondent’s, taking service at 1732 Chantilly Lane, Chester Springs, PA (N.T. 2; PECO Exhibit 2).



2.
On January 14, 2004, a Respondent employee, Paul Jones, visited the Complainant’s residence to make a visual inspection of the Complainant’s electric meter.  The Complainant’s meter is outside his house.  He saw the meter flashing 8’s across the index and appearing to be working improperly (N.T. 16, 17).



3.
Paul Jones then wrote down in his remarks that the Respondent needed to send out a capable technician to the Complainant’s residence to change the meter.  He informed the Complainant of this remark, but not of whether the meter was properly recording (N.T. 18).



4.
Paul Jones told the Complainant that the meter did not appear to be working properly but that he could not change it because he did not have a new meter on the truck.  However he did not make any comments on the Respondent’s actual billing, because the billing is not his job.  He did tell him to get in touch with the Commission if he had a complaint against the Respondent (N.T. 19-21; PECO Exhibit 2).



5.
On January 20, 2004, a Respondent revenue protection technician, Scott Leslie, visited the Complainant’s residence to change the Complainant’s meter because of the meter’s irregularity.  He replaced the old meter with an AMR (automatic meter reading) meter.  He is not required to make an appointment for the visit because the meter is outside the Complainant’s house.  He could not verify if the usage was transmitted properly on the AMR meter.  He then informed the Complainant that he replaced the meter and that the visual display was working properly.  He did not say anything about the usage being transmitted properly (N.T. 25-27).



6.
Scott Leslie remembered stating that the digital display of the old meter read all 8’s and that he could not obtain a reading (N.T. 28-31).



7.
On Friday, January 30, 2004, a Respondent primary meter employee, Mark Hennessey, visited the Complainant’s residence to test the accuracy of the meters.  The meter, 19STU12119, he wanted to test was not at the Complainant’s residence, it was replaced by Scott Leslie on January 20, 2004.  He tested the new meter, 19STU55226, and found it to be 100% accurate (N.T. 36-40; PECO Exhibit 2).



8.
A transformer rated meter has a module on it.  The meter transmits the reading at the meter through a fixed network of about 8000 pole mounted computes to a series of 92 towers around Philadelphia.  The network then transmits the reading back to a network operating center in Kansas City, Missouri, where the information is compiled and delivered to the Respondent.  It may take a day or more for the information to travel from the meter back to the Respondent.  If a meter was transmitting improperly, it would send off an error code that would also be recorded the next day (N.T. 58, 60).



9.
The Complainant’s gas and electric service was first established on July 1, 2003.  His monthly utility payments were automatically deducted from his bank account (N.T. 69, 70; PECO Exhibit 3).



10.
For 203 days from July 1, 2003 to January 20, 2004, the Complainant consumed 14440 kwh or 71.1 kwh a day.  The number of 14440 was the index of the old meter, which was replaced on January 20, 2004 (PECO Exhibit 3).  



11.
For 342 days from January 20, 2004 to December 27, 2004, the Complainant consumed 16920 kwh or 49.4 kwh a day.  The number of 16920 was the actual meter reading of the new meter which was installed on January 20, 2004 and was found 100% accurate (PECO Exhibits 2 and 3).  

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that (1) the disputed bills are abnormally high when compared to prior usage patterns, and that (2) the pattern of usage has not changed.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  If the utility fails to rebut this evidence, the Complainant would prevail.



Also the Commission has stated that although the meter test results are important, but standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the Complainant’s prima facie case, the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).  If the Complainant is unable to marshal direct proof that his meter has malfunctioned, he can prove his case by circumstantial evidence that the metered usage has exceeded the actual usage.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Commonwealth Ct. 2001).



The Complainant complains about the high bill measured by the old meter.  The Complainant’s electric service was first established on July 1, 2003 and the old meter was replaced with a new meter on January 20, 2004.  With this short billing history, it appears that the disputed bills did not have prior usage patterns to compare.  Therefore, the Complainant failed to prove the first prong of that Waldron test.  But, are there circumstances showing the disputed bills were abnormally high?



For 203 days from the date the service was initiated (July 1, 2003) to the date the old meter was replaced (January 20, 2004), the Complainant consumed 14440 kwh (the index of the old meter when removed) or 71.1 kwh a day.  This daily usage, when compared to the daily usage (49.4 kwh) measured by the new meter the accuracy of which was 100 percent, almost 1.5 times the current daily usage, is indeed abnormally high.  



To rebut the Complainant’s prima facie case, the Respondent did not do the accuracy test of the old meter, but the new meter.  Such a test is important in resolving billing disputes.  Nor did it do the cost estimate of the Complainant’s electric appliances to determine his potential for electric usage.



Finally, to explain its billing, the Respondent testified that the physical reading to be displayed at the Complainant’s residence is lower than the billed reading and that in order to transform the physical reading into the billed reading, the physical reading must be multiplied by a multiplier called a CT (current transformer) PT (potential transformer) ratio because all the calculations are embedded in the old but not in the new meter (N.T. 40-43, 59, 64).  But this explanation, again, has nothing to do with the old meter, the meter claimed to be defective.  It has everything to do with the new meter.



Even with the new meter, it appears that the Respondent did not use the CT PT ratio to transform a physical reading into a billed or actual reading.  Rather, a physical reading was also a billed or actual reading.  PECO Exhibit 3 shows, from February 24, 2004 to March 25, 2004, the Complainant consumed 1240 kwh.
  This monthly usage or physical reading, according to the Respondent’s testimony, must be multiplied by the CT PT ratio in order to arrive at the actual monthly usage or billed or actual reading.  But nowhere in PECO Exhibit 3 was the ratio used.



For reasons above, I conclude that the Respondent has failed to overturn the prima facie case created against it and that the Complainant’s complaint must be sustained.  I also conclude that for the period between July 1, 2003 and January 20, 2004, the Complainant’s consumption was 49.4 kwh a day measured by the new meter whose accuracy is unchallenged.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.



2.
The Complainant has carried out his burden of proof.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Michael D. McNamara against PECO Energy Company at Docket No. F-01573442 is sustained.  



2.
That the Complainant’s electric consumption for the period between July 1, 2003 and January 20, 2004 is 49.4 kwh a day.



3.
That the Respondent shall issue a bill for the Complainant’s electric consumption for the period mentioned in paragraph 2 and apply the then-applicable rates.



4.
That the Respondent shall refund the Complainant the difference between the amount the Complainant paid for the period between July 1, 2003 and January 20, 2004 and the amount of the bill mentioned in ordering paragraph 3.

Date:
 
February 23, 2005


____________________________________








Ky Van Nguyen








Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.





�	 I do not know where the Respondent got the monthly usage of 1141 kwh for the period between January 20, 2004 (index 0) and February 24, 2004 (index 1440).  See also PECO Exhibit 3.
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