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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions of Robert A. Slowik (Complainant) filed on October 8, 2004, to the Initial Decision of Administrative Law Judge (ALJ) Herbert Smolen, issued on September 22, 2004, and Reply Exceptions filed on October 22, 2004, by Counsel for PECO Energy Company (PECO).
History of Proceeding


On February 5, 2004, Robert A. Slowik (Complainant) filed a Complaint against PECO Energy Company (PECO), alleging, inter alia that his billing is incorrect due to a faulty meter.  Complainant seeks “an equitable replacement of the excess money” he was allegedly charged.  PECO filed an Answer, on March 1, 2004, denying that the billing was inaccurate.  A telephonic hearing was held on July 16, 2004.  Complainant appeared pro se, presented one additional witness and introduced four exhibits.  Respondent was represented by counsel, presented two witnesses and introduced four exhibits.  The record was closed on July 16, 2004.
Discussion


Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pennsylvania Public Utility Commission, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  


Section 5.533(b) of the Commission’s Regulations, 52 Pa. Code § 5.533(b) provides that: “Each exception shall be numbered and shall identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision.  Supporting reasons for the exceptions shall follow each specific exception.”  The Complainant’s Exceptions are deficient in that they are not in strict compliance with Section 5.533(b).  However, due to the fact that the Complainant is a pro se litigant, we, nevertheless, will consider his Exceptions.

In his Initial Decision, the ALJ drew twenty-eight Findings of Fact (I.D. at 2-5) and three Conclusions of Law (I.D. at 9-10).  We shall incorporate herein by reference and adopt the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.
In this proceeding, the Complainant has alleged that his electric bills for the seven months ending December 2002 and for the six month period ending June 2003 are excessive.  Respondent denied this allegation and asserted that the electric meter tested accurately
 and that the Complainant’s alleged excessive bills are due to a malfunctioning new heat pump installed by the Complainant.  PECO asserted that the faulty heat pump would have the potential to use the electricity for which Complainant was billed for the periods involved.  (I.D. at 5, 6).  PECO’s assertion was not rebutted by the Complainant’s witness.
The ALJ was guided by the Commission’s action in Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (Waldron).  The ALJ pointed out that in Waldron, the Commission set forth the evidentiary standards for establishing a prima facie case which is making a showing that (1) the number of occupants of the household has not changed; (2) the customer does not have potential to use the amount of energy billed; and (3) the prior billing history shows no previous abnormalities. 



With respect to the Waldron criteria, the Commonwealth Court of Pennsylvania in Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001), stated, inter alia,

“[w]hile the [Waldron] rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.



Although there is no evidence of prior billing abnormality or change in the number of occupants in Complainant’s household, the record evidence does disclose a change in circumstances; the replacement of an old faulty heat pump with a new one in January 2002.  Moreover, from a perusal of Complainant’s exhibits, it is clear that the potential for energy utilization was not low.  Accordingly, we find that the Complainant has not met all of the above-mentioned Waldron criteria.



The Complainant has based his allegations on a comparison of the disputed periods of time to an average of the comparable periods of time for the 10 year period from 1991-2001 (Complainant Exhibit No. 2).  In January 2002, Complainant installed a new heat pump at his home, and in February 2002, a new automatic meter reading device (AMR) was also installed at Complainant’s home by PECO.



PECO performed a field investigation at Complainant’s premises on March 4, 2003, and noted that the compressor and fan on the heat pump had a plate rating of 5000 watts.  But when the compressor was turned on, the reading was only 2800 watts which indicated to PECO that something in the heat pump was not operating properly.  Indeed, Complainant’s own witness testified that the rated amperage on the unit was 19.2 and the rated amperage on the fan motor was 1.8; but that the unit was actually drawing only 9.5 to 10 amps; which is approximately half of its capacity.  This proportion comports with the PECO testimony that the plate rating was 5000 watts; but when running, the reading was only 2900 watts or slightly more than half its rating.  The PECO witness explained that if the heat pump was not supplying the 5000 watts of heat, it would continue to run in order to produce the desired heat temperature and would then bring on the back-up heat causing a greater consumption of electricity (I.D. at 8). 



During all of the disputed 2003 winter heating months, the temperatures when compared to the average of the 1991-2001 period were lower.  The only questionable months during the disputed 2003 period appear to be January, February and March.  These will be more fully discussed hereinafter.



Further, on average, the disputed usage for the month of May 2002 is in line with May 2001 and the average of 1991-2001; any higher usage can be attributed to the colder average monthly temperatures.  June 2002 is comparable to June 2001.  July, August, September 2002 is higher than those months in 2001 and the average of 1991-2001.  This higher usage can be attributed to greater air conditioning usage.  December 2002 usage is higher than December 2001 and the December 1991-2001 average because the average temperature was considerably lower and greater usage of electricity for heating is expected.  (I.D. at 7, 8).


On April 24, 2003, PECO performed a second meter test (PECO Exhibit No. 3), verified the meter number, checked the seals on the meter and performed two load tests; one each of full loads and light loads.  The full load average test accuracy was 100.4%, and the light load average test accuracy was 100.3%.
  PECO also checked the meter register, the gearing, the ratio, needles on the dial; all of which operated properly.  The meter was not adjusted in any way because it was operating correctly, and there were no shorts or grounds to the wiring.  (I.D. at 9).



Based upon variations in temperatures, the less than rated output of the heat pump unit, the twice-tested meter accuracy, the unconvincing attempted comparison by Complainant of electric usage under changed circumstances, i.e., measured usage under admittedly faulty old unit as compared to usage under newly installed unit, the Administrative Law Judge found that Complainant has not satisfactorily established that his electric usage for the disputed periods was due to a meter malfunction as he has alleged and, therefore, has not carried his burden of proof.  Additionally, the ALJ concluded that PECO has convincingly demonstrated of record that the electric usage from actual automated meter readings (AMR) and billings were correct as rendered, and that any perceived aberration in the readings was not due to meter error but to other causes hereinabove more fully explained.
Conclusion


Having carefully reviewed the ALJ’s Initial Decision and the record, in detail, together with the Complainant’s Exceptions and PECO’s Reply Exceptions, we conclude that the ALJ’s Initial Decision is well founded, amply supported by substantial evidence of record and prior Commission action.  We further conclude that the Complainant’s Exceptions are without merit and, therefore, we shall deny them; THEREFORE,


IT IS ORDERED:



1.
That the formal Complaint filed by Robert A. Slowik at Docket Number F-01360958 is dismissed.


2.
That the Exceptions of Robert A. Slowik are denied.


3.
The Initial Decision of ALJ Herbert Smolen is adopted.



4.
That this Complaint proceeding is terminated and that the record thereof is marked closed.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 23, 2005
ORDER ENTERED:  March 31, 2005
� 	On March 4, 2003 PECO conducted a high bill field investigation during which a meter reading was taken which verified the accuracy of the last billed meter reading.  (I.D. at 1).


� 	Commission Regulations at 52 Pa. Code § 57.24(b) and (c), require that meters function within a range of plus or minus 2%.  The meter test results in this instance were 100.4% and 100.3% for the full load average and light load average tests respectively.  Therefore, the test results are within the parameters of the Commission's Regulations.





PAGE  
527658 v. 1
7

