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HISTORY OF THE PROCEEDING



On March 10, 2003, Lisa Adams (Adams or Customer) filed this complaint against PECO Energy Company (PECO or Company) alleging in summary that she could not afford the payment requested, and requesting to make an arrangement she can afford.  Adams attached a multi-page written addendum to her complaint that set forth the history of her arrearage from her perspective covering several years and several addresses, and stating that she should have been on the CAP program but was never actually enrolled.


On April 11, 2003, PECO filed its answer to the complaint, denying that Complainant is unable to pay her bill, and demanding strict proof at hearing.  PECO averred that at the time of the Answer, Adams’s average monthly bill was $186.00, her calculated budget payment was $215.00, and her overdue balance was $9,558.17.  PECO further averred that the Bureau of Consumer Services (BCS) required Adams to pay $3,860.48 by December 12, 2002, and then beginning in January 2003 to make monthly budget payments of $154.00 plus $15.00 toward the arrears.  According to PECO, Adams had not complied with BCS’ directions.


On June 3, 2003, an Initial Telephone Hearing Notice was issued scheduling an initial telephone hearing to be held on Monday, September 22, 2003 at 10:00 a.m.  The case was assigned to ALJ Turner for hearing and decision.


The ALJ served a Prehearing Order on June 10, 2003, setting forth basic procedures to be followed before and during the hearing.



The hearing was originally convened as scheduled.  Testimony was taken under oath.  Adams testified at length.  PECO appeared and was represented by Priya Sankar, Esq. (Sankar), who called Robin White as a witness, and submitted 2 exhibits, PECO 1 (Account Statement) and 2 (BCS Decision).  These exhibits were marked and admitted.  The ALJ was required to schedule a further hearing to be able to complete hearing testimony, and this hearing was held on the afternoon of the next day, September 23, 2003.


On October 10, 2003, PECO submitted Late-Filed Exhibit 1A showing a credit of $16.91 to Complainant’s account.  A careful review of the record does not show that this exhibit was admitted.  It will be admitted in this Initial Decision.  The ALJ has relied on this exhibit in preparing the Initial Decision because it is the most complete account statement.


By correspondence between the ALJ and Counsel for PECO, ending on November 3, 2003, it was established that PECO had no settlement offer for Complainant.



Subsequently, Complainant filed a packet of materials including copies of letters from PECO of various dates, and copies of bills from PECO for various dates.  



On January 27, 2005, the ALJ served a Posthearing Order Reopening the Record, and Interim Payment Order, admitting Adams’ filing as an exhibit, allowing PECO ten (10) days to object, and directing Adams to pay her monthly bills for current consumption on pain of termination if she failed to do so.  The record should be considered closed as of February 7, 2005.
FINDINGS OF FACT


1.
The Complainant is Lisa Adams who was a residential CAP Rate gas and electric customer of PECO at 616 South Pennsylvania Avenue, Morrisville, PA 19067 (Pennsylvania Avenue) at the time of the hearings on this complaint.  


2.
The respondent is PECO Energy Company, a corporation that provides natural gas and electric service for compensation in the Commonwealth of Pennsylvania.


3.
Robin White was employed by PECO as a regulatory assessor.  As a regulatory assessor, she responded to formal complaints filed with the PUC against PECO and appeared at hearings as a custodian of records.  She was familiar with this complaint.  


4.
Complainant lived for a number of years, until 1998, at 3338 Richelieu Road in an apartment complex called Country Commons in Bensalem, PA.  The tenant’s association had a complaint against PECO relating to lighting in common areas.


5.
Apparently there was a formal complaint, which was settled around July 19, 2000, with a set aside.  When Adams moved from Richelieu Road, she left an unpaid balance in the amount of $2,933.22, which was considered uncollectible, and was not transferred to her new address.  The balance was sold to a collection agency named Innavision.  White Testimony


6.
In 1998, Adams moved to 207 Wood Street, Apartment 1, Bristol, PA (Wood Street).  Here, she was a RH (Residential Heating) Cap Rate Customer.  She received only electric service at this address, and not gas service.  PECO 1A.  She was first placed on the CAP Rate on September 8, 1998, which showed on the bill dated October 2, 1998.  PECO 1A at 1.  She had three children.  Her oldest son had asthma and an enlarged heart.  Another child also had asthma.  The children had to use two inhalers and one nebulizer.  When she moved, she left an unpaid bill of $3,617.27.


7.
As a CAP Rate customer, Adams received a 50% discount on her first 500 kWh of electric consumption, and a 40% discount on all her gas usage.



8.
In 1999, she moved to the Pennsylvania Avenue address, where she lived at the time of the hearing.  Here she received electric and natural gas service.  Her first bill in April 1999 was erroneously calculated at the Residential rate.  PECO recalculated this bill at the CAP Rate, and credited her account $16.91.  PECO 1A at 11.  Otherwise, she has remained on the Residential Electric and Gas CAP Rate.  PECO 1A at 2-11.  PECO transferred the unpaid balance from Wood Street to her new account on her May bill.  Id. at 2


9.
On June 16, 2000, BCS served a decision on informal complaint BCS No. 0793230 directing Adams to pay her monthly budget of $118 plus $15.00 on her arrears.  Service was restored with a medical certificate.  Adams then filed a formal complaint at Z-00793230 which she withdrew as part of a settlement in which she agreed to pay her budget of $118.00 plus$15.00 a month, and $2,345.81 was set aside in the CAP Rate Program.  PECO 1A at 4-5.
Adams did not comply with this decision.


10.
At the time of the hearing, her average bill for electric and gas usage was $173.00, and her calculated bill for both utilities was $180.00


11.
At the time of the hearing, Adams balance was $10,249.15.  PECO 1, White Testimony.  With the credit for $16.91, this amount was reduced to $10,232.24.  Id.  Between August 1998 and September 2003, Adams made four (4) payments and received two (2) LIHEAP cash grants on her account.  PECO 1A.  She made the last payment on her account on September 16, 2002 in the amount of $294.16


12.
At the time of the hearing, Adams testified that her total monthly income was $240.00 in child support.  She paid no rent for her Section 8 housing because she was not working.  She got a $70.00 utility allowance from “housing” which went straight to pay for water.  She received $324.00 monthly in food stamps.  She had a medical card to cover health expenses.



13.
The expenses she reported, excluding gas and electricity, were $40.00 for her phone, which is not in arrears, and $70.00 for water on the budget billing plan, which is covered by her utility allowance.  She buys clothing for the children as needed.  She does not have cable, and she has no charge cards.


14.
On or about June 11, 2002, Adams filed an informal complaint with the Commission’s Bureau of Consumer Services, which was docketed at BCS No. 1167164.  On or about November 12, 2002, BCS closed the complaint with a decision finding the final account balance as $8,329.94, directing Adams to pay $3,860.48 by December 12, 2002, to retain service, and beginning January 2003, to pay a CAP Rate budget amount of $154.00 plus $15.00 on her arrearages, for a total budget payment amount of $169.00.  Adams did not then and had not at the time of the hearing complied with this decision.  PECO 1A


15.
At one point Adams had oil heat, although the furnace had an electric starter, a gas range and an electric hot water heater.  At that time, her LIHEAP grant went to the oil supplier.
DISCUSSION
In her Formal Complaint, Complainant alleged an inability to pay her utility bills.  She also contests the amount of the arrearage as calculated by PECO.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).  

To satisfy this burden, the Complainant must show that PECO has broken the law with regard to its billing, that is, that it has violated the Public Utility Code, the Commission’s regulations, or an Order of the Commission.  See, Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).



This was an ability-to-pay complaint.  PECO has been terminating complainants in such cases who have not been paying their current bills as permitted by the Commission’s Stammel ruling:
In reaching this determination, we emphasize that the obligation of the complainant to continue to pay the consumption portion of the payment arrangement remains in place.  Further, the utility company is authorized to terminate the complainant for failure to pay the consumption portion even during the appeal process.  Therefore, we strongly encourage that the Office of Administrative Law Judge remind the complainants of their obligation to pay the consumption portion of the bill in order to avoid a termination of service.  Additionally, while the application of the stay provision stays the complainant’s obligation to make payments on the disputed arrearage during the pendency of the complaint, it is without question in the complainant’s best interest to continue to make payments to the extent possible.  
(Emphasis added).  Charles Stammel v. PG Energy, a Division of Southern Union Company, C-20027994, Opinion and Order entered May 21, 2003 (Stammel), Slip Opinion at 8.  Now, with the enactment of the Responsible Utility Customer Protection Act, codified at 66 Pa. C.S. 1401, et seq., termination procedures are even more readily available.


The gravamen of Adams’ complaint based on the attachment to her complaint, and as it evolved through her testimony is: 1) that part of her arrearage must be from the time she lived in Country Commons, and that this portion of her arrearage should be forgiven and removed from her bill; 2) that she should have been billed at CAP Rate at all times, but she was not: and, 3) that she made a special agreement with PECO and that sometimes this showed on her bill and sometimes was absent.


In its rebuttal, PECO gave evidence that Adams’ arrearage from Country Commons had been written off as uncollectible and sold to a collection agency, and had not been transferred to her new account and was not included in her existing arrearage in any way.  PECO’s evidence also showed that once Adams was put on the CAP Rate program in 1998, she stayed on the CAP Rate except for one month, April 1999, when she first moved to her present Pennsylvania Avenue address.  PECO gave Adams a credit of $16.91 to correct that error.  PECO 1A


Finally, a chronological review of the documents that Adams submitted does show a somewhat confusing sequence of special arrangements, but does not show misbillings:

· August 5, 1998 bill shows New Charges of $230.19, a New Balance of $2,505.70, and a Special Agreement due August 26 - $15.00 (2,077.20 balance of Agreement) Other Previous Billing $183.31.  [Adams did not keep this agreement.  PECO 1A]
· May 20, 1999 shows new charges of $47.62; a new balance of 3,719.54; and does not mention a Special Agreement

· June 20, 2000 bill shows New Charges of $68.13, a New Balance of $4,880.82, and a Special Agreement due by July 11 - $15.00 ($4,571.28 Balance of Agreement) Other previous Billing $226.41

· By letter dated August 1, 2000, PECO entered into an agreement with Adams based on her agreement to withdraw Complaint No. Z-00793230 providing that a past due balance amount of $2,345.891 had been set aside because Adams had been into the CAP Rate Program; that a payment arrangement had been granted whereby Adams would pay $118.00 budget plus $15.00 on her arrearages beginning on the September 2000 due date.  [Adams did not keep this agreement.  PECO 1A]
· September 20, 2000 bill shows New Charges of $142.80, Balance at billing of $5,1621.42; New Balance on her budget account of $5,305.22; Budget # 2 due Oct.11, 2000 - $118.00; Previous Budget due $118.00; Special Agreement due Oct 11 - $15.00 ($2,652.65 Balance of Agreement); Other Previous Billing $15.00 ($2,345.81 Balance Prior to CAP).  [This reflects the fact that Adams did not pay $118.00 plus $15.00 as required by the most recent agreement].
· By letter dated November 21, 2000, The Commission’s Bureau of Consumer Services (BCS) advised Adams about the benefits PECO’s CAP Rate program, and how to apply for it. [By this time, Adams was already enrolled in CAP]



A review of PECO 1A shows that Adams entered at least two payment agreements with PECO, and had two payment agreements imposed as a result of informal and/or formal complaints.  However, she did not pay according to any of them.  When she defaulted on her agreements with PECO, they were dissolved, and no longer were noted on the account statement.  Compare lines 1 & 2 on page 1 of PECO 1 with the following lines; the agreement is indicated by the current bill plus $15.00; after that Adams was put on the CAP Rate.  Also, on page 4, a payment agreement for current bills plus $15.00 is shown, but Adams did not make any of the payments.  Also beginning on that page, there was a BCS imposed payment arrangement, and on that and the next page there is a payment agreement that included a CAP set side amount, as is described in the August 1, 2000 letter memorializing the agreement settling Adams’ formal complaint.  Adams 1.  She was then removed from the budget plan because she made no payments, but placed on it again after another informal complaint and decision as of November 20, 2000, BCS No. 0873983.  PECO then continued to show that she owed them $15.00 on arrears each month, although she was again removed from the budget plan.  Again she did not comply with this BCS decision.


Adams may have been confused by the inclusion and exclusion of special agreements on her bills, but really these billing actions were caused by her own payment patterns, or lack of payments.  Adams may also have been confused by PECO’s August 1, 2000 letter telling her she had been accepted into the CAP Rate program, and BCS later advice to her to apply, when she was actually already enrolled in this program.  It is understandable if these letters caused confusion but the fact is she remained on the CAP Rate program from September/October 1998 forward.


Moreover, the inclusion and/or existence of special agreements, which were designed to provide her with an easier payment option, have nothing to do with the size of her arrearage.  The very high arrearage amount is due solely to Adams’ failure to pay her bill regularly, in fact her failure to pay PECO at all for months at a time.  PECO 1A


Therefore, her complaint must be dismissed.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction of the subject matter and the parties.  66 Pa.C.S. §§102, 1501; 52 Pa. Code §§56.162, 163; 56.171-56.173; §56.181


2.
The customer filing the complaint has the burden of proof to support her complaint with evidence on the record.  66 Pa.C.S. §332(a).  Adams did not meet her burden of proof to show that PECO had billed her improperly, and that she did not owe the amount for which she had been billed.


3.
The complaint should be dismissed, the BCS decision should be affirmed, and PECO should render bills to Adams accordingly.
ORDER


THEREFORE,


IT IS ORDERED:


1.
PECO Exhibit 1A is hereby admitted to the record at this docket.



2.
The complaint of Lisa Adams v PECO Energy Company, docketed at C-20039695, is hereby dismissed, and the BCS decision at BCS No. 1167164 shall be affirmed, and the file shall be marked closed.


3.
That within fifteen (15) days after the date of the final order at this docket the lump sum of $3,860.48, shall be due and owing from Lisa Adams to PECO Energy Company as directed by the Bureau of Consumer Services.  If Lisa Adams does not make this payment, her electric service may be subject to termination.

4.
That within fifteen (15) days of entry of the final Commission order, PECO Energy Company shall issue a bill to Lisa Adams, in an amount equal to the sum of all amounts owed for consumption billed but not paid, as required by the Bureau of Consumer Services (BCS) decision issued November 12, 2002, at BCS Case No. 1167164.  This bill shall be calculated in accordance with the Commission's Order in Stammel v. PG Energy, a Division of Southern Union Company, Opinion and Order entered May 21, 2003 at Docket No. C-20027994 and Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z-01215104.



5.
That Lisa Adams shall pay to PECO Energy Company an amount equal to the bill issued pursuant to Ordering Paragraph 2, within thirty (30) days of issuance.



6.
That beginning with the next billing period subsequent to the Commission’s final order in this proceeding, Lisa Adams shall pay to PECO Energy Company her CAP budget rate plus $15.00 each month, and shall continue making such monthly payments until her arrearage is liquidated.

7.
That as long as Lisa Adams keeps the payment schedule stated in this order, PECO Energy Company shall not suspend or terminate her utility service except for valid safety or emergency reasons or assess late payment or finance charges against the account.

8.
That if Lisa Adams does not keep the payment schedule stated in this order, PECO Energy Company is authorized to suspend or terminate her utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.







_____________________________________







Allison K. Turner







Administrative Law Judge

Date:
February 24, 2005
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