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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions of Cynthia Parah (Complainant) filed on December 17, 2004, to the Initial Decision of Administrative Law Judge (ALJ) Cynthia Williams Fordham, issued on November 29, 2004, and Reply Exceptions filed on January 13, 2005, by PECO Energy Company (PECO).  Apparently, the Complainant did not initially serve PECO with a copy of her Exceptions.  Therefore, the Commission, by Secretarial Letter dated January 3, 2005, served a copy of those Exceptions on PECO, and PECO was afforded ten days from that date in which to file Reply Exceptions.  Therefore, PECO’s Reply Exceptions, filed on January 13, 2005, are timely filed.

History of Proceeding


On December 17, 2003, the Complainant filed a formal Complaint against PECO alleging the following:  a former PECO attorney told her that she could reopen her case at any time; that she thought that this former PECO attorney was handling her case; that this former PECO attorney failed to call her to say that he was leaving PECO and that he did not reopen her case; that she received shut off notices
 and was overcharged; that her meter was changed, although she put a sign on the meter indicating that she needed that meter for evidence at her hearing; and that PECO installed another regular meter instead of a digital meter.  The Complainant requested a hearing.  



PECO, through its counsel, filed an Answer on January 14, 2004, which denied the allegations in the Complaint.   A hearing was held in this matter in the Philadelphia State Office Building on July 21, 2004, before Administrative Law Judge Cynthia Williams Fordham.  The Complainant testified pro se and sponsored five exhibits.  The record in this case consists of a 60-page transcript and twelve exhibits.  The record closed August 11, 2004.
Discussion


Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pennsylvania Public Utility Commission, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  


Section 5.533(b) of the Commission’s Regulations, 52 Pa. Code § 5.533(b) provides that: “Each exception shall be numbered and shall identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision.  Supporting reasons for the exceptions shall follow each specific exception.”  Since the Complainant appeared pro se, we will accept the Exceptions although they do not conform to our Regulations at Section 5.33 (b).  Accordingly, we will address the issues as framed by the ALJ.
In her Initial Decision, the ALJ issued twenty-seven Findings of Fact (I.D. at 2-6) and reached two Conclusions of Law (I.D. at 10).  We shall incorporate herein by reference and adopt the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.


Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).

Shut-off Notices

The Complainant complained about the shut off notice dated December 4, 2003, requesting that the Complainant pay $387.12 to prevent shut-off on December 15, 2003, and the shut off notice dated January 5, 2004, requesting her to pay $290.99 to prevent shut-off on January 15, 2004.  The Complainant did not challenge the validity of the service termination notices she received from PECO.  Based on the information in the record, as contained in PECO Exhibit 4, the Complainant was able to resolve both matters without paying the requested amount and without having her electric service shut off.  (I.D. at 9).  Since the Complainant was able to maintain service without making full payment, as requested by PECO, this issue is moot.
Winter and Summer Billing

From September 1999 through January 2000, the Complainant’s electric usage was billed at the Residential Rate (R) instead of the lower electric heating rate (RH).  After the Complainant contacted PECO, a high bill field investigator came out to the property and suggested that the rate be changed from Rate R to Rate RH
.  PECO changed the Complainant’s billing rate to RH, and the Complainant was given a total credit of $247.41.  PECO presented evidence to show that a second high bill investigation was conducted on March 21, 2000.  The investigator visited the Complainant’s property, verified the meter readings, dropped the load and secured an idle disc, completed a cost estimate and explained the billing to the Complainant.  Furthermore, the investigator offered the Complainant payment terms and closed the investigation because he concluded that the electric heating caused the bills to increase (I.D. at 7).
In response to her complaint about the summer bills, the Respondent sent an investigator back to the Complainant’s property on October 5, 2000, to do another high bill investigation.  The investigator did a full analysis of the appliances and justified the usage.  The Complainant unplugged her appliances, and a passing load test was preformed that verified the meter’s accuracy.  At the conclusion of the investigation, PECO’s investigator told the Complainant that the matter was closed and advised the Complainant to call the Commission regarding the $100 she was disputing.  (I.D. at 7).  The Commission’s Bureau of Consumer Services (BCS) issued a Decision on November 30, 2000, at BCS No. 0747547, stating that PECO adjusted the Complainant’s account to reflect the residential heating rate, and the account was credited in the amount of $244.94.  The Decision dismissed the informal complaint and found that the bills rendered by PECO were correct. The Complainant did not appeal the BCS Decision within the appropriate time period, and the matter was closed.  The ALJ found that the Complainant failed to carry the burden of proof that PECO failed to apply the proper credit when the billed rate was changed from R to RH.  Based upon the record, we agree with the ALJ’s finding on this issue.
Meter Change


On April 15, 2002, PECO removed meter #9-8359078, a non-AMR dial meter, with an index of 65208 from the Complainant’s property, and installed meter #9U 4226243, a meter with automatic meter reader (AMR) with an index of 00000.  The Complainant testified that she objected to the change because of her outstanding complaint.  Furthermore, she testified that the meter was not tested after it was removed. 

The Complainant referred to the Bureau of Consumer Services decision, dated November 30, 2000, stating that nothing was settled and asked the Respondent to recover the meter and test it.  We note that in 2002, the Complainant’s case was not open.  Thus, the Respondent did not violate the Public Utility Code or the Commission’s regulations by removing the meter without testing it.  The ALJ found that the Complainant did not meet her burden of proof regarding her assertion that the meter was defective and that PECO improperly replaced her meter.  Based upon the record, we agree with the finding of the ALJ on this issue.
Customer Responsibility


On November 30, 2004, Governor Edward G. Rendell signed into law the Responsible Utility Customer Protection Act (Act 201).  Act 201, which became effective on December 14, 2004, enacts Chapter 14 of the Code, 66 Pa. C.S. § 1401, et seq.  Our disposition of this matter will be guided by the applicable provisions of Chapter 14 of the Code.


We first will address the issue of granting a subsequent payment arrangement to the Complainant.  Section 1405(d) of the Code, 66 Pa. C.S. § 1405(d), reads that, absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment arrangement.


In our Implementation Order, entered March 4, 2005, we found that § 1405(d) of the Code precludes this Commission from establishing a second payment agreement if a customer has defaulted on a previous payment agreement.  We further found that the legislature, in adopting § 1405(d) of the Code, declined to make a specific distinction between payment agreements reached between the utility and a customer and Commission-directed agreements.  Thus, we conclude that the “one-payment agreement” does not apply solely to situations wherein the prior agreement is a Commission-established payment agreement.  (Implementation Order at 5).



We find that in the matter before us, no allegation concerning a change in income has been made.  We add that the record evidence indicates that the Complainant has defaulted on a previous payment arrangement.  Based upon the foregoing discussion, we conclude that the Complainant did not meet her statutory burden of proof in this matter.

Conclusion



Based upon our review of the ALJ’s Initial Decision and the record in detail, together with the Complainant’s Exceptions and PECO’s Reply Exceptions, we conclude that the ALJ’s Initial Decision is well founded and amply supported by substantial evidence of record.  We shall, however, modify the ALJ’s Initial Decision pursuant to the requirements of Chapter 14, as the Commission does not have the authority to establish subsequent payment arrangements.  Accordingly, we shall modify the Initial Decision to the extent that it directs the Complainant PECO to develop a payment arrangement.  We further conclude that the Complainant’s Exceptions are without merit and, therefore, we shall deny them; THEREFORE,
IT IS ORDERED:
1.
That the Exceptions filed by Cynthia Parah are denied.

2.
That the Administrative Law Judge’s Initial Decision is modified consistent with this Order.
3.
That the Formal Complaint filed by Cynthia Parah against PECO Energy Company at Docket No. C-20032220 is dismissed.
4.
That this Complaint proceeding at Docket No. C-20032220 is terminated and the record thereof is marked closed.







BY THE COMMISSION,








James J. McNulty








Secretary
(SEAL)

ORDER ADOPTED:  May 5, 2005

ORDER ENTERED:  May 10, 2005
� 	PECO sent the Complainant shut-off notices on December 4, 2003 and January 5, 2004, each requesting payment to avoid service termination on December 15, 2003 and January 15, 2004 respectively.  (I.D. at 5).


� 	The February 10, 2000 investigation revealed that the Complainant’s home has 67 liner feet of electric baseboard heating which prompted the PECO investigator to recommend the change in billing.
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