BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Frank Rockford
:

:

v.
:

C-20032181

:
PPL Electric Utilities Company
:
INITIAL DECISION 
Before

Ember S. Jandebeur
Administrative Law Judge 
HISTORY OF THE PROCEEDINGS 
This Initial Decision denies the relief requested in and dismisses the Formal Complaint of Frank Rockford at Docket No. C-20032181.

On December 8, 2003, Frank Rockford (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Company (Respondent).  In the Complaint, the Complainant alleged that the Respondent over billed him for electric service.  The Complainant asked that the Commission refund the overage.
On January 6, 2004, the Respondent filed its Answer to the Complaint.  Respondents’ Answer alleged that the Complainant had the capacity to use the amount of electricity for which he was billed and that the 6 months prior to the challenged bill were estimates, not actual.  The bill in question was an actual reading and the prior six estimated bills the Respondent asserted were under-billed.  Respondent asks that the Complaint be dismissed.
On August 11, 2004, a telephonic hearing in this matter was held.  The Complainant appeared pro se, and the Respondent appeared represented by counsel.  No exhibits were submitted by the Complainant.  Respondent submitted three (3) exhibits, all were admitted into the record.  The record in this matter closed on July 7, 2004.
FINDINGS OF FACT
1. The Complainant is a current customer of the Respondent.
2. Complainant receives electric service at his trailer, Route 115, Fernridge, Pennsylvania 18610.
3. Complainant does not believe he used 8394
 kilowatt hours of electric service for the months of November 2002 – May 2003, an average of 1399 KWH per month.  PPL Exh. 2
4. For the period November 2001-May 2002, Complainant used 2198 KWHs, an average of 366 KWH per month.  PPL Exh. 2
5. For the period November 2000-May 2001, Complainant used 1770 KWHs, an average of 295 KWH per month.  PPL Exh.2

6. For the period November 2003-May 2004, when PPL had installed an automatic meter reader (AMR) Complainant used 3871 KWHs, an average of 645 KWH per month.  PPL Exh. 2
7. PPL Installed the AMR on June 18, 2003.  NT 39

8. AMRs were installed during PPLs AMR conversion process and not through any indication that the Complainant’s old meter was faulty.  NT 40

9. The May 2003, bill is the last bill under the old meter reading system.  An AMR meter was installed June 18, 2003.  NT 39

10. The November 2002 through April 2003, were all estimated bills because the weather prevented the company from being able to access and read the meter.  May 2003 is an actual reading.  NT 20
11. It is unclear whether the pipes under Complainant’s trailer had heat tape of not.  Typically, it is a requirement in Pennsylvania weather.  Complainant stated he had none; Respondent believes he saw indication of heat tape, but could not get under the trailer to confirm.  NT 15, 34, 35
12. Complainant’s use of his trailer and therefore his electric usage is highly erratic.  PPL Exh. 2

13. No documentation of a test of the old meter was provided, therefore it is not known if the meter was accurate.
DISCUSSION
By way of background, this Complaint is straightforward.  The Complainant owns a trailer in Fernville, Pennsylvania that he visits and works on infrequently.  He disputes the charges assessed by PPL for service to his trailer for the months November 2002 through May 2003.  For the months November 2002 through March 2003, he received estimated bills and paid them.  For some unknown reason, there was no bill for the month of April 2003.  In May 2003, the Complainant received a bill for $530.80 for the usage of 6989-kilowatt hours of electricity.  That bill was an actual reading and reflected usage during November-April that did not appear in the estimated readings.  
The Complainant alleges that there is no way he could have used a total of 8394 kilowatt hours for the months November 2002- May 2003, because he simply was not at the trailer enough and did not do enough to use that amount of electricity when he was there.  The Respondent rebuts that position with a high cost estimate that shows the potential for the use to comport with the actual billing.  Missing in this case is a test of the meter that was removed on June 18, 2003 when the AMR meter was installed.  PPLs witness testified that another employee did test it and it was accurate, but a copy of the test report was not submitted.  Lacking both firsthand testimony and the supporting documentation, I do not know that the old meter was accurate, and will not presume such.  

Additionally, the Complainant indicated the water pipes froze and broke but provided no proof that the water heater did not continue registering electric usage trying to heat water that indeed may have flowing onto the ground.  Complainant provided no testimony or documentation of the days and hours he was and was not at the trailer.  Moreover, a review of Complainant bills that are not in dispute reveals that his electric usage is highly erratic.
In a complaint for over billing, such as this one, the legislature has placed the burden of proof upon the complainant.  66 Pa.C.S.A.  §332(a).  Under these requirements, a complainant may establish a prima facie case by showing that his/her power usage for the billing period in question was unchanged from earlier periods and that the bill for the same period was higher than previous bills.  The burden of going forward then shifts to the utility, which must rebut the complainant's case with co-equal or stronger evidence.  The Complainant established a prima facie case of abnormally high bills under the "Waldron Rule.”  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  In Waldron, the Commission established a policy wherein a complainant establishes a prima facie case by showing that: (1) the number of inhabitants has not changed; (2) there were no prior billing abnormalities; and (3) the customer could not have used the amount of energy for which he or she is charged.  If the Complainant is successful in establishing a prima facie case, then the burden of going forward with the evidence shifts to the utility.  The fact finder then measures the weight of all the evidence.  A complainant remains obligated to prove his/her case after the utility presents its rebuttal evidence.  Burleson v. PA PUC, 501 Pa. 433, 461 A. 2d 1234 (1983).

To establish a sufficient case and satisfy the burden of proof, Complainant must show that the Respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established. Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382 (1984).  



In Waldron v. Philadelphia Electric Company, C-77100047, 54 Pa. PUC 98, 1980 Pa. PUC LEXIS 90 (1980), the Commission established a policy allowing a complainant to establish a prima facie case of over billing with a showing that:  (1) the number of inhabitants has not changed; (2) there were no prior billing abnormalities; and, (3) the customer could not have used the amount of energy for which he or she is charged.  If a complainant is successful in establishing a prima facie case, then the burden of going forward with the evidence shifts to the utility.  



Subsequent to the Commission’s ruling in Waldron, the Commonwealth Court described the Waldron Rule:

While the rule is often explained that the ratepayer must establish certain specific elements in order to make out a prima facie case of over billing by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate the customer may, nonetheless, prove his case by circumstantial evidence, which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson v. Pennsylvania Pub. Util. Comm’n, 501 Pa. 433, 435-36, 461 a.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.  

Milkie v. Pa. PUC, 768 A.2d 1217, 1219-1220 (Pa. Cmwlth. 2001).  



Here, the Complainant provided verbal testimony.  While he sounded credible (this was a telephone hearing), the explanations at times seemed sketchy and/or odd.  He submitted no documentary evidence supporting his claim that he was over billed.  His usage was highly erratic, even the parts not challenged.  Of the challenged parts, he did not provide any solid testimony or documentation of his dates of visits to the trailer or number of hours he stayed at the trailer.  He did not provide any pictures showing there was no heat tape as alleged, despite heat tape being a necessity on trailer pipes in Pennsylvania.  Complainant wholly failed to present a prima facie case of over billing.  Without making out a prima facie case, there is no need to analyze the case further.  Complainant failed to meet his burden of proof pursuant to 66 Pa. C.S. §332(a)
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties and the subject matter of this dispute.  66 Pa. C.S.A. §701
2. The Complainant bears the burden of proof.  66 Pa. C.S.A. §332(a)

3. Complainant failed to present a prima facie case of over billing.

4. The Respondent has not violated any provision of the Public Utility Code.  66 Pa. C.S.A. §101 et seq.
ORDER
THEREFORE, 
IT IS ORDERED: 
1.
That the Formal Complaint of Frank Rockford against PPL Electric Utilities Corporation at Docket No. C-20032181 is dismissed. 

Date:
March 1, 2005




_________________________







Ember S. Jandebeur







Administrative Law Judge
� PPL Exhibit 2 shows estimated bills for November –March, of 232, 302, 106, 727, 38 KWHs.  An April reading and bill were not calculated.  May was an actual reading of 6989 KWHs.  Adding the 6989 plus the other 5 estimates equals 8394 total KWH for November 2002 –May 2003  
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