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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions of Denise Robinson (Complainant) filed on October 25, 2004, to the Initial Decision of Special Agent, Amanda N. Rumsey, issued on October 12, 2004.  Apparently, the Complainant did not initially serve PECO with a copy of her Exceptions.  Therefore, the Commission, by Secretarial Letter dated November 18, 2004, served a copy of those Exceptions on PECO, and PECO was afforded ten days from that date in which to file Reply Exceptions.  PECO has not filed Reply Exceptions.
History of Proceeding


On February 12, 2004, Denise Robinson (Complainant) filed a Formal Complaint against PECO Energy Company (PECO) alleging an inability to pay her electric bills and requesting a lower payment arrangement.
  This case is an appeal from a prior informal decision of the Commission’s Bureau of Consumer Services (BCS) at Case Number 1458289, dated December 16, 2003.  On February 25, 2004, PECO filed an Answer denying the material allegations of the Complaint.  
The Initial Telephone Hearing convened as scheduled on September 21, 2004.  PECO was represented by counsel.  The Complainant did not appear for the hearing nor did she request a continuance.  PECO moved for dismissal of this case for failure to prosecute.  Special Agent Rumsey granted PECO’s Motion to Dismiss.  The record closed on September 21, 2004.

DISCUSSION



Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pennsylvania Public Utility Commission, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  
In her Initial Decision, the Special Agent drew eight Findings of Fact (I.D. at 2-3) and five Conclusions of Law (I.D. at 6).  We shall incorporate herein by reference and adopt the Special Agent’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

In her Formal Complaint, Complainant alleged an inability to pay her utility bills.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  

To satisfy this burden, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. denied, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se‑Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. PA Public Utility Comm’n, 447 A.2d 1100 (Pa Comwlth.1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa, 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).
Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. 1994).
A Telephone Hearing Notice, Telephone Hearing Cancellation/Reschedule Notice and the Special Agent’s Prehearing Order were all mailed to Complainant at the address provided on her Complaint and were not returned to the Commission by the post office as undeliverable.  This is the same address Complainant used as her return address on her Exceptions.  Therefore, Complainant is deemed to have received these documents and had sufficient notice of the day, date and time of the scheduled hearing. 
Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F‑00161106, Order entered October 25, 1993.  By her failure to appear for the hearing, Complainant has wasted the time and resources of the Commission and Respondent, and this case will be dismissed with prejudice.  52 Pa. Code § 5.245(a); Martin W. Jefferson v. UGI Utilities, Inc., Docket No. Z‑00269892 (Order entered December 26, 1995). 

When a Complainant fails to appear for a hearing, the informal decision of the BCS becomes the operative decision of the Commission.  Andre Turner v. PECO Energy Company, Docket No. C-00956999.  (Order entered April 11, 1996).  An informal BCS decision was issued in this case on December 16, 2003, at BCS Case No. 1458289, and required Complainant to pay, beginning with the January 2004 billing due date, her monthly budget bills plus $100 per month towards her overdue account balance.  Since the BCS determination, one payment in the amount of $135 has been credited to the Complainant’s account.



On November 30, 2004, Governor Edward G. Rendell signed into law the Responsible Utility Customer Protection Act (Act 201).  Act 201, which became effective on December 14, 2004, enacts Chapter 14 of the Code, 66 Pa. C.S. § 1401, et seq.  Our disposition of this matter will be guided by the applicable provisions of Chapter 14 of the Code.  



We first will address the issue of granting a subsequent payment arrangement to the Complainant.  Section 1405(d) of the Code, 66 Pa. C.S. § 1405(d), reads that, absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment arrangement.  



In our Implementation Order, entered March 4, 2005, we found that § 1405(d) of the Code precludes this Commission from establishing a second payment agreement if a customer has defaulted on a previous payment agreement.  We further found that the legislature, in adopting § 1405(d) of the Code, declined to make a specific distinction between payment agreements reached between the utility and a customer and Commission-directed agreements.  Thus, we conclude that the “one-payment agreement” does not apply solely to situations wherein the prior agreement is a Commission-established payment agreement.  (Implementation Order at 5).



We find that in the matter before us, no allegation concerning a change in income has been made.  We add that the record evidence indicates that the Complainant has defaulted on a previous payment arrangement.  Based upon the foregoing discussion, we conclude that the Complainant did not meet her statutory burden of proof in this matter.

Conclusion



Having reviewed the Initial Decision and the record, together with the Exceptions, we conclude that the Initial Decision is well founded and amply supported by substantial evidence of record.  We shall, however, modify the Special Agent’s Initial Decision pursuant to the requirements of Chapter 14, as the Commission does not have the authority to establish subsequent payment arrangements.  We further conclude that the Complainant’s Exceptions are without merit and, therefore, we shall deny them; THEREFORE,
IT IS ORDERED:

1.
That the Exceptions filed by Denise Robinson are denied.
2.
That the Initial Decision of Special Agent Rumsey is adopted as modified by this Order.
3.
That the Formal Complaint filed by Denise Robinson against PECO Energy Company is dismissed with prejudice for failure to prosecute. 




4.
That this Complaint proceeding at is terminated and the record thereof is marked closed.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  May 5, 2005
ORDER ENTERED:  May 10, 2005
� 	BCS Case No. 1458289 indicates that the Complainant was afforded a payment arrangement of budget bills of $119.00 plus $100.00 toward the August 29, 2003, arrearage of $5,167.16. (PECO Exhibit A). 
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