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HISTORY OF THE PROCEEDING



On May 26, 2004, Louella Halsey (“Halsey” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Pennsylvania American Water Company (“PAWC ” or “Respondent”) alleging the following:  that she was paying her water bill every quarter; that the Respondent changed from quarterly to monthly billing and raised the service charge to $11.50; that the Respondent charges a service charge each month although the meter is read every other month; and that the monthly billing is an extra expense.  The Complainant wants the Respondent to return to quarterly billing.



The Respondent, through its counsel, filed an answer on July 8, 2004.  In its Answer, the Respondent admitted that it billed the Complainant on a quarterly basis from the date that it acquired the assets of the former City of Coatesville Water Authority on February 13, 2001 to March 2004.  In the Respondent’s most recent rate case at Docket No. R-00038304, the Respondent proposed billing customers monthly in the Coatesville operations although it would continue to read the meters bimonthly.  The Respondent averred that no party opposed the proposal.  Consequently, by correspondence dated April 3, 2004, the Respondent informed the Complainant of the change in billing practice.  The Respondent started issuing monthly bills for water service charges instead of quarterly bills for the billing period of March 29, 2004 to April 28, 2004.



A telephonic hearing was held in this matter on November 1, 2004, with Administrative Law Judge Cynthia Williams Fordham as the presiding officer.  Louella Halsey, the Complainant, participated and testified in support of the complaint.  Susan Simms Marsh, Esquire, represented Pennsylvania American Water Company.  The Respondent presented two witnesses, Paul Diskin, the manager of rates and regulations for the Respondent, and Judy McCoy-Jordan, the collection and compliance supervisor for the Respondent, who sponsored four exhibits:  PAWC Exhibit 1 – Supplement No. 151 to Tariff Water-PA P.U.C. No. 4 Twelfth Revised Page 9 –service and consumption charges for all rate classes except industrial, effective January 29, 2004; PAWC Exhibit 2 – the notice of proposed rates changes in the April 30, 2003 filing with the Commission; PAWC Exhibit 3 - letter dated April 3, 2004 from the Respondent to the Complainant concerning the change in billing and meter reading frequency; and PAWC Exhibit 4 – letter dated June 28, 2004 from Mr. Diskin to the Complainant in response to her formal complaint.



The record in this case consists of a 32-page transcript and four exhibits.  The record closed November 24, 2004.

FINDINGS OF FACT



1.
The Complainant is Louella Halsey, 20 Bay Street, Coatesville, PA 19320.



2.
The Respondent in this proceeding is Pennsylvania American Water Company.



3.
The Complainant has a residential water and wastewater account with the Respondent (Tr. 4, 5).



4.
Paul Diskin is the manager of rates and regulations for the Respondent (Tr. 11; PAWC Ex. 4).



5.
Mr. Diskin directs a staff of financial analysts who prepare information for the rate case.  His duties include testifying on behalf of the Respondent and administering the tariff filings for water and wastewater service for the Respondent (Tr. 11). 



6.
The Respondent acquired the water and wastewater assets in the Coatesville area from the City of Coatesville in March 2001 (Tr. 12).


7.
Prior to 2001, the last rate increase for Coatesville customers was in October 1993 (Tr. 17; PAWC Ex. 4).



8.
The Complainant’s water bill for 2003 was $176.01.  The service fee was $5.85 a quarter (Tr. 4).


9.
Prior to 2004, the meters in the Coatesville area were read quarterly and the customers were billed quarterly (Tr. 12).


10.
In April 2003, in a proceeding at Docket No. R-00038304, the Respondent applied to the Pennsylvania Public Utility Commission for approval to read the meters every two months, bill the customers each month and increase the rates (Tr. 12-14; PAWC Ex. 1). 



11.
The other parties to the rate proceeding were the Office of Consumer Advocate, the Office of Trial Staff and the Office of Small Business Advocate.  None of the parties opposed the company’s proposal to change to monthly billing (Tr. 14).



12.
Customers can participate in a rate proceeding by sending a letter to the Commission concerning the rate increase; attending a public input hearing and testifying; and/or filing a formal complaint in the rate case (Tr. 17, 18; PAWC Ex. 2).



13.
The Respondent sent its customers a notice on April 29, 2003 concerning the rate case and explaining how customers could participate in the proceeding (Tr. 18; PAWC Ex. 2).



14.
Public input hearings were held in the rate case on August 18, 2003 in Norristown.  The Complainant was not present (Tr. 6, 7).


15.
In its order, entered on January 29, 2004, at Docket No. R-00038304, the Pennsylvania Public Utility Commission approved the Respondent’s proposal to read the meters every two months and bill the customers each month.  This change affected approximately 160,000 customers in the Coatesville area, the Wilkes-Barre Scranton area and the Reading area (Tr. 12, 13; PAWC Ex. 1)



16.
Although the Respondent’s tariff was effective in January 2004, the rates became effective for the Coatesville customers on March 22, 2004 because the purchase agreement contained a three year rate freeze (Tr. 15).



17.
The Respondent sent letters to the Coatesville customers in April 2004 notifying them of the change in the frequency of meter reading and billing.  The letter to the Complainant was dated April 3, 2004 (Tr. 18, 19; PAWC Ex. 3, 4).



18.
The last quarterly bill was sent to customers in the Coatesville area in April 2004.  Monthly billing began on May 1, 2004 (Tr. 19).



19.
Mr. Diskin sent the Complainant a letter on June 29, 2004 to give her additional information after he received her complaint (Tr. 20; PAWC Ex. 4).



20.
At the time of the hearing, the Respondent was reading the meters of 460,000 of its customers each month and billing them monthly (Tr. 13). 



21.
In the future the Respondent plans to read all of its customers’ meters on a monthly basis (Tr. 13). 



22.
The Respondent’s water tariff provides a service charge of $11.50 a month for residents in Zone 1 with a 5/8 inch meter.  The rate became effective for Coatesville customers on March 22, 2004 (Tr. 15; PAWC Ex. 1, 3, 4).



23.
The service charge has four components: the expense to read the meter; the expense to bill the customer; the depreciation expense associated with the meter and the depreciation expense associated with the service line (Tr. 16).



24.
The Respondent’s service charge was calculated in accordance with the accepted practices of the Commission (Tr. 16, 17).



25.
The Complainant was billed in accordance with the current tariffs for water and sewer service for rate zone 1 (Tr. 15; PAWC Ex. 1).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant is complaining about charges that are in the Respondent’s tariff that have been approved by the Commission.  Consequently, the Complainant bears the burden of proving by a preponderance of the evidence that the existing rates and charges are unreasonable, unjust or in violation of a Commission regulation or order.  Section 332(a), 66 Pa. C. S. §332(a), Duquesne Light Co. v. Pa. Public Utility Commission, 715 A. 2d 540 (Pa. Commonwealth 1998), Schellhammer v. Pennsylvania Public Utility Commission, 629 A. 2d 189 (Pa. Commonwealth Court 1993). 



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



The Complainant complained about the change from quarterly to monthly billing, the increased monthly service charge and the bimonthly meter reading (Tr. 4, 5).  The Complainant said that she was not aware that public input hearings had been held to address this issue on August 18, 2003 in Norristown (Tr. 6, 7).  She objected to the increase in the service charge from $5.87 a quarter to $11.50 a month or $34.50 a quarter (Tr. 5).  The Complainant testified that she only paid $176.01 for her water bills during 2003.  However, she had already paid $248.03 by November 1, 2004 (Tr. 4). 


Paul Diskin, the Respondent’s manager of regulatory accounting, explained that the Respondent acquired the water and wastewater assets in the Coatesville area from the City of Coatesville in March 2001 (Tr. 12).  At that time, the meters in the Coatesville area were read quarterly and the customers were billed quarterly (Tr. 12).  The service charge was $5.85 a quarter (Tr. 20; PAWC Ex. 4).  Prior to 2001, the last rate increase for Coatesville customers was in October 1993 (Tr. 17; PAWC Ex. 4).



Since the Respondent was reading its customers meters monthly and billing its customers monthly, it wanted to bill the newly acquired customers on a monthly basis (Tr. 14).  Mr. Diskin testified that the Respondent thought that monthly billing was more manageable for the customers and that any leaks could be detected sooner if the meters were read more frequently (Tr. 14).  Therefore, in April 2003, the Respondent applied to the Pennsylvania Public Utility Commission for approval to read the meters every two months, bill the customers each month and increase the rates.  (Tr. 12; PAWC Ex. 1).  The Office of Consumer Advocate, the Office of Trial Staff and the Office of Small Business Advocate, the other parties to the rate proceeding at Docket No. R-00038304, did not oppose the Respondent’s proposal to change to monthly billing (Tr. 14).  


Mr. Diskin explained that customers can participate in a rate proceeding, by sending a letter to the Commission concerning the rate increase; attending a public input hearing and testifying; and/or filing a formal complaint in the rate case (Tr. 17, 18).  He produced the customer notice that the Respondent sent to its customers on April 29, 2003 concerning the rate case and how customers could participate (Tr. 18; PAWC Ex. 2).  Public input hearings were held in this matter on August 18, 2003 in Norristown.  It is undisputed that the Complainant was not present at the public input hearings and she did not send a letter to the Commission during the rate case (Tr. 6, 7; PAWC Ex. 4).


.
In its order entered January 29, 2004, at Docket No. R-00038304, the Commission approved the Respondent’s proposal to read the meters every two months, bill the customers each month and increase the rates (Tr. 12; PAWC Ex. 1).  This change affected approximately 160,000 customers in the Coatesville area, customers in the Wilkes-Barre Scranton area and customers in the Reading area (Tr. 12, 13).  The Respondent presented copies of the tariff which was approved by the Commission (Tr. 12, 15; PAWC Ex. 1).  However, the tariff did not go into effect until March 22, 2004 for the Coatesville area because the purchase agreement contained a three year rate freeze (Tr. 15).  The Respondent sent letters to the customers in April 2004 notifying them of the change in the frequency of meter reading and billing.  The letter that the Respondent sent to the Complainant was dated April 3, 2004 (Tr. 18, 19; PAWC Ex. 3).  The last quarterly bill was sent to customers in the Coatesville area in April 2004.  Monthly billing began on May 1, 2004 (Tr. 19).



Mr. Diskin sent the Complainant a letter on June 29, 2004 to give her additional information after he received her complaint (Tr. 20; PAWC Ex. 4).



The Respondent’s approved water tariff provides a service charge of $11.50 a month for residents in Zone 1 with a 5/8 inch meter (Tr. 15; PAWC Ex. 1).  The Complainant objected to the increase but she did not provide evidence to show that the service charge was unreasonable, unjust or in violation of a Commission regulation or order.  Mr. Diskin testified that the Respondent’s service charge was calculated in accordance with the accepted practices of the Commission (Tr. 16, 17).



The evidence in the record shows that the Complainant was billed in accordance with the current tariffs for water and sewer service for rate zone 1 (Tr. 15; PAWC Ex. 1).  It is clear that the Commission has approved the tariff and the Respondent is billing the Complainant based on the approved tariff.  It is well established that an approved tariff is binding on the public utility and its customers.  Kossman v. Pennsylvania Public Utility Commission, 694 A. 2d 1147 (Pa. Commonwealth Court 1997), Brockway Glass Company v. Pennsylvania Public Utility Commission, 63 Pa. Commonwealth Court 238, 437 A. 2d 1067 (1981).  


The Complainant has the burden of proving that the Respondent is not billing or reading the meter in accordance with its approved tariff or that the tariff is unreasonable, unjust or in violation of a Commission regulation or order.  The Complainant did not bear her burden of showing that the existing rates are unreasonable, unjust or in violation of a Commission regulation or order.  Furthermore, she failed to prove that the billing frequency or meter reading frequency is unreasonable, unjust or in violation of a Commission regulation or order.  The evidence in the record shows that the Respondent is reading the meter and billing the Complainant in accordance with its approved tariff.  Consequently, the complaint is dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. §701.


2.
That the Complainant bears the burden of proving by a preponderance of the evidence that the existing rates and charges are unreasonable, unjust or in violation of a Commission regulation or order.  Section 332 (a), 66 Pa. C. S. §332(a), Duquesne Light Co. v. Pa. Public Utility Commission, 715 A. 2d 540 (Pa. Commonwealth 1998), Schellhammer v. Pennsylvania Public Utility Commission, 629 A. 2d 189 (Pa. Commonwealth Court 1993). 



3.
That the Complainant has not sustained her burden of proof.  66 Pa. C.S. §332(a), Schellhammer v. Pennsylvania Public Utility Commission, 629 A. 2d 189 (Pa. Commonwealth Court 1993).



4.
An approved tariff is binding on the public utility and its customers. Kossman v. Pennsylvania Public Utility Commission, 694 A. 2d 1147 (Pa. Commonwealth Court 1997), Brockway Glass Company v. Pennsylvania Public Utility Commission, 63 Pa. Commonwealth Court 238, 437 A. 2d 1067 (1981).
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Louella Halsey against the Pennsylvania American Water Company at Docket C-20043075 is dismissed.



2.
That the record in this case is marked closed.

Date:
March 1, 2005



___________________________________








Cynthia Williams Fordham








Administrative Law Judge

16
10

