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OPINION AND ORDER

 
BY THE COMMISSION:
 

Before the Commission for consideration and disposition are the Exceptions of Loretta Warren (Complainant) filed on October 6, 2004, to the Initial Decision of Administrative Law Judge (ALJ) Larry Gesoff issued on September 8, 2004.  Duquesne Light Company (Respondent) filed Reply Exceptions on November 4, 2004.  

History of Proceeding


On November 19, 2003, the Complainant filed two Formal Complaints (Complaint) against the Respondent. 
  The Complainant alleged that the Respondent cut off electricity at her apartment building at 6946 Monticello Street, Pittsburgh, PA 15208 because one of her tenants stole electricity.  The Complainant further asserts that the Respondent cut off the service to her other rental property at 809 Penn Avenue, Pittsburgh, PA 15221 without notice.  The Complainant argues that she should not have to pay a $250.00 reconnection fee.  



The Respondent filed an Answer on December 15, 2003, denying the material allegations of the Complaint.  By Notice dated May 21, 2004, the Office of Administrative Law Judge (OALJ) scheduled an initial hearing to take place on July 6, 2004, before the ALJ.  For the scheduled hearing, held by telephone as scheduled, the Complainant represented herself and testified on her own behalf.  In addition, Ira Gray testified as a witness for Complainant.  The Respondent’s counsel, as well as its witness, James Poole, a regulatory analyst for the Respondent, appeared on its behalf.  The Respondent’s counsel requested a continuance shortly before the hearing to accommodate the appearance of Steve Rudar, the Respondent’s energy division specialist, but the ALJ proceeded with the hearing as scheduled because the Complainant objected to the continuance.  The Respondent’s counsel requested an additional hearing for the purpose of presenting the testimony of Mr. Rudar, who was not able to attend the July 6, 2004 hearing. 



The Respondent’s counsel’s request for an additional hearing was granted, and the Commission held the further hearing by telephone on August 19, 2004, at which Mr. Rudar testified.  The record was closed at the conclusion of the telephonic hearing.  The record consists of six exhibits and a 49-page transcription of the notes of testimony at the two hearings.  

                      By Initial Decision issued on September 8, 2004, ALJ Gesoff dismissed the Complaint due to the Complainant’s failure to meet the burden of proof.  The Complainant failed to show that she was due any notice over and above that which the Respondent provided regarding shut off and reconnection fees for either property.   Further, the Complainant did not show that the Respondent had violated any law, rule or regulation under the Commission’s jurisdiction.  Exceptions and Reply Exceptions to the Initial Decision were filed as above noted.
Discussion
We note that any issue or exception, which we do not specifically address herein, has been duly considered and is denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corporation v. Pa. P.U.C., 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. P.U.C., 485 A.2d 1217 (Pa. Cmwlth. 1984).


Before addressing the merits of the Exceptions and Reply Exceptions, we note that the Respondent asserts that the Complainant’s Exceptions should be stricken as they were not timely filed.  The ALJ issued his Initial Decision on September 8, 2004.  The Complainant filed her Exceptions on October 6, 2004.  Section 5.533(a) of our Regulations, 52 Pa. Code § 5.533(a), states that exceptions may be filed and served within 20 days of the initial decision.  However, Section 1.2(c) of our Regulations, 52 Pa. Code § 1.2(c), allows the Commission to waive a requirement, when necessary or appropriate, as long as that waiver does not affect a participant’s substantive right.  Although the Complainant filed her Exceptions more than twenty (20) days after the date of issuance of the Initial Decision, the Respondent’s substantive rights were not affected, as it had the opportunity to respond by filing its Reply to Exceptions.  Therefore, we will waive the twenty-day requirement and consider the Complainant’s Exceptions.  



In his Initial Decision, ALJ Gesoff made seventeen Findings of Facts (I.D. at 2-4) and reached seven Conclusions of Law (I.D. at 8).  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless expressly or by necessary implication, they are reversed or modified by this Opinion and Order. 



Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. 

§ 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602  (Pa. Cmwlth. 1990). 



The Complainant excepts to the determination that she did not sustain her burden of proof.  The Complainant alleged that service was cut off, without notice, at her rental properties of Monticello Street and Penn Avenue and that she was not notified that there would be a reconnection fee for each location.  (Tr. at 7-9, 38).  The Complainant also contends that Mr. Rudar was rude to her over the telephone.  (Tr. at 39).  The Respondent, in reply, asserts that it provided adequate notice for the Penn Avenue shut off, that the shut off at the Monticello premises did not require notice, and that the reconnection fees charged are appropriate.  



The record shows that on August 7, 2003, Respondent discovered an illegal reconnect of service on the first floor of the Monticello Street premises.  (Tr. at 23).  A visit to the premises revealed an illegal reconnection, meter tampering and a smashed meter.  As the first floor meter had been smashed, it could not be safely removed from the socket.  (Tr. at 24‑25; Respondent’s Exh. 3 at 8; Respondent’s Exh. 6 at 2).  
 
Every utility is obligated to provide safe, efficient, adequate and reasonable service, as noted in Section 1501 of the Code, 66 Pa. C.S. § 1501, which provides that:
Every public utility shall furnish and maintain adequate, efficient, safe and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.
 

Moreover, Section 56.98 of the Commission’s Regulations, 52 Pa. Code § 56.98, provides:

When a service termination is based on an occurrence which endangers the safety of any person or may prove harmful to the energy delivery system of the utility, the utility may terminate service without written notice so long as  the utility honestly and reasonably believes grounds to exist.  At the time of termination, the utility shall make a bona fide attempt to deliver a notice of termination to a responsible person at the affected premises and, in the case of a single, meter, multiunit dwelling, shall conspicuously post the notice at the dwelling, including common areas where permissible.


Mr. Poole testified that the Respondent did not provide notice in advance of the shut off at Monticello Street because the illegal reconnection, the tampered meter and the smashed meter represented an unsafe condition.  Therefore, the field representative immediately shut off service at the pole to eliminate the unsafe condition and protect the premises and occupants.  (Tr. at 40-41).  



The Respondent’s Tariff reads: 

Rule 30.  HAZARDOUS AND IMPROPER CONDITIONS.  The Company may terminate electric service and remove its equipment from the premises if in the judgment of the Company the customer's installation has become dangerous or defective, or if the Company has received a notice from the proper authorities that the customer's equipment is dangerous or defective . . . .
Duquesne Light Company, Tariff Supplement No. 23 to Electric – PA. P.U.C. 

No. 23, Rule 30 (effective December 14, 2004).


We conclude that Respondent’s action to immediately terminate service at the Monticello Street premises not only was reasonable under the circumstances, but also was in accord with applicable Commission Regulations, as well as the Company’s tariff.  The Respondent was not required to give advance notice of the termination, but only to make a bona fide attempt to deliver notice to a responsible person at the affected premises.  The Complainant has not met her burden of proof regarding the allegation that advance notice was required.



Concerning the circumstances of the shut off at the Penn Avenue premises, the Respondent discovered usage at the property in August 2003.  The usage was not assigned to a customer.  (Tr. at 27).  Mr. Poole testified that on August 8, 2003, the Respondent’s field representative visited the Penn Avenue premises and observed that the first floor was boarded up, but the second floor appeared to be in use.  (I.D. at 4, Finding of Fact No. 16; Tr. at 42).  Because the Respondent’s field representative was unable to gain access to the premises, it is not clear how this usage was obtained.  (Tr. at 42). 


The field representative posted a 48-hour shut off notice on the premises and the Respondent left several messages for the Complainant, but the calls were not answered.  (Tr. at 43).  The field representative also went to the mailing address on the account, but the woman at that address claimed she was not the Complainant and was verbally abusive to the field representative.
  (I.D. at 4, Finding of Fact No. 16; Tr. at 41-43; Respondent’s Exh. 1 at 4-5).  


The following day, August 9, 2003, the Complainant arrived in the Respondent’s office and inquired about the shut-off notice. The Respondent advised her of the unassigned usage, but the Complainant declined placing the service in her name.  (I.D. at 4, Finding of Fact No. 17; Tr. at 27, 43; Respondent’s Exh. 1 at 3).  On August 12, 2003, the Respondent shut off service at the pole.  (Tr. at 27).  


Section 56.81 of our Regulations, 52 Pa. Code § 56.81(4) permits termination of service for unauthorized use of utility service.  Based on the facts, we conclude that the Complainant had actual prior notice that the illegally connected service would be disconnected.  Thus, the Respondent did not violate any of the Commission’s Regulations or any rule or order in terminating service to the Penn Avenue premises.



Next, we will address the issue of the reconnection fees the Respondent assessed on the Complainant’s rental properties.  The Respondent charged the Complainant a $250 fee for reconnection on the Monticello Street address.  The Complainant paid this fee, but she wants the fee returned, as she was not notified of the shut off.  (Respondent’s Ex. 4 at 1).  The Complainant alleges that this lack of notice precluded her from taking steps to prevent the shut off.  (Tr. at 8, 9).  



We are not persuaded by the Complainant’s argument.  As addressed above, in both Section 56.98 of the Commission’s regulations and the Respondent’s Tariff Rule 30, the Respondent legally may terminate service when hazardous conditions exist.  In this case, a hazardous condition existed, so the Respondent acted appropriately.  


The Respondent’s Tariff Rule 40 speaks to the imposition of the reconnection fee and provides: 

40. RECONNECTION CHARGE Where service has been discontinued under the terms of Rules 26 through 36, inclusive, the Company reserves the right as a condition precedent to the reconnection of service to require the payment of all arrearages for Company charges and a deposit, and to require the payment of the following appropriate reconnection charge:


*

*

*

B. $250.00 for resumption of electric service to the same customer within a year of the service disconnection or termination where service has been disconnected at the pole.


*

*

*
Duquesne Light Company, Tariff Supplement No. 23 to Electric – PA. P.U.C. 

No. 23, Rule 40 (effective December 14, 2004).



As the Respondent terminated service under Rule 30, as enumerated in Rule 40, it was permitted to charge a reconnection fee.  Section 56.191 of our Regulations, 52 Pa. Code § 56.191, states that utilities may require payment of a reasonable reconnection fee.  The Commission previously approved as reasonable the Respondent’s Tariff, including the amount of the reconnection fee at issue here.   



Concerning the reconnection fee for the Penn Avenue premises, the Complainant contends that she was not told of the reconnection fee for the property.  As explained above, the Respondent’s Tariff Rule 40 permits the Respondent to impose a reconnection fee when service has been terminated under Tariff Rules 26 through 40.  The Penn Avenue service was terminated pursuant to Respondent’s Tariff Rule 27.  Tariff Rule 27 provides:

27. CONTRACTS OR APPLICATIONS Where electric service has been established without the customer first having executed a written contract or application, the Company reserves the right to terminate electric service and remove its equipment from the premises upon reasonable notice in case the customer refuses or neglects to execute a written contract or application when requested so to do by the Company . . . .
Duquesne Light Company, Tariff Supplement No. 23 to Electric – PA. P.U.C. 

No. 23, Rule 27 (effective December 14, 2004).


The Respondent terminated this property’s service because it discovered unauthorized usage in that electric service had been established without the customer executing a written contract.  We noted previously that the Complainant made an office visit to the Respondent on August 9, 2002, in response to the posted notice of termination.  At that time, the Complainant stated that she did not want service established in her name, so the Respondent shut off electric service at the pole on August 12, 2002.  (I.D. at 4, Finding of Fact No. 17; Tr. at 27, 43; Respondent’s Exh. 1 at 3).  


Notice of the reconnection fee is provided to customers upon their requests for reconnection.  There is no requirement that the Respondent give a previous customer notice of the requirement to pay a reconnection fee prior to a request for reconnection.   Nothing in this record suggests that the reconnection fee imposed for either property, pursuant to a Commission-approved tariff, is unreasonable.  The Respondent did not violate any of the Commission’s Regulations or orders regarding the reconnection fees for the Penn Avenue and Monticello Street properties.



Finally, the Complainant asserts that Mr. Rudar was rude to her during a phone conversation.  The Complainant spoke to him on August 15 and 29, 2003.  Our review of the record in this matter reveals that the Complainant and Mr. Rudar had several conversations concerning restoration of service for one of the Complainant’s properties.  During these exchanges, Mr. Rudar attempted to explain that the Complainant’s property needed a new wiring inspection and approval, a completed application and a $250.00 reconnection fee.  



The Complainant argued that the Respondent never notified her of the pole shut-off and the need for a reconnection fee and a wiring approval.  Mr. Rudar explained that the Complainant needed to do these things on her own or that she could wait for a Commission order directing her to do them.  At that point, the Complainant had filed an informal complaint with the Commission.  (I.D. at 7).  



The Complainant testified that Mr. Rudar was rude when she inquired about the shut-off.  (Tr. at 7).  However, according to the Respondent’s notes, on August 29, 2003, the Complainant hung up on Mr. Rudar.  (Respondent’s Exh. 3 at 6).  The record reflects two conflicting accounts of the same conversation.  Accordingly, we cannot conclude there was any rudeness on the part of Mr. Rudar.  


On consideration of the arguments, we conclude that the Complainant failed to sustain her burden of proof.  The Complainant not only received adequate notice regarding the shut-off at the Penn Avenue premises, but the shut-off, without prior notice, at the Monticello Street premises was imperative under the circumstances and in accordance with the Commission’s applicable Regulations and the Respondent’s Tariff.  The reconnection fees for the locations were appropriate according to the Respondent’s Tariff.  Additionally, there was no support for the Complainant’s allegation of rudeness on the part of the Respondent’s employee. 


In order to prevail on a complaint, an interested person, such as the Complainant herein, must demonstrate, according to statutory law and case precedent, that the respondent utility violated a law, which the Commission has jurisdiction to administer, or violated a regulation or order of the Commission.  66 Pa. C.S. § 701; 52 Pa. Code § 5.22(a)(4); Joseph Barron v. PG Energy, Docket No. C-20028189 (February 24, 2003).  Here, the Complainant failed to provide any evidence suggesting wrongdoing by the Respondent.  To the contrary, the record shows that the Respondent acted in a manner consistent with Commission Regulations and the Respondent’s Commission-approved tariff.  Because the Complainant has failed to prove any violation of the Public Utility Code, the Commission’s Regulations or the Commission’s orders, the Complainant’s Exceptions are denied; THEREFORE,   


IT IS ORDERED: 
1.
That the Exceptions of Loretta Warren to the Initial Decision of Administrative Law Judge Larry Gesoff are denied.  

2.         That the Initial Decision of Administrative Law Judge Larry Gesoff issued on September 8, 2004, is adopted.  

3.         That the Complaint of Loretta Warren against Duquesne Light Company is dismissed with prejudice. 
4.
That the Secretary shall mark this Docket as closed. 









BY THE COMMISSION,
 

 
 

                                                                             James J. McNulty

                                                                             Secretary

 

(SEAL)

 

ORDER ADOPTED:  May 19, 2005

 

ORDER ENTERED:   May 20, 2005
	�	 The allegations of the two Complaints will be recounted jointly and the two Complaints will henceforth be referred to as the “Complaint.”


	�	 The Complainant was the customer of record at the Penn Avenue premises from September 23, 1993, to January 18, 1994, when she cancelled service.
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