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Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING
On October 1, 2004, Charlene R. McVicker (Complainant) filed a formal complaint against Adelphia Telecommunications, Inc. (Adelphia) and Verizon Pennsylvania Inc. (Verizon) among others,
 alleging “theft of identity, changes in billing and payments and misuse.”  The complaint against Adelphia was docketed at C-20043883 and the one against Verizon was docketed at C-20043880.  Since common questions of law or fact are involved, the matters were consolidated for purposes of hearing and decision.  See, 52 Pa. Code §5.81(a).  On November 22, 2004, Adelphia filed an answer.  It averred that it had no record of Complainant being a customer.  On November 29, 2004, Verizon filed an answer.  It denied the material allegations in the complaint. 


By Hearing Notice dated January 3, 2005, the parties were notified that an in-person hearing was scheduled for March 2, 2005.  By letter dated January 11, 2005, Adelphia requested that it be permitted to participate in the hearing by telephone.  By letter dated February 11, 2005, Adelphia informed the other parties of its request and invited any comments or objections to its request.  By letter dated February 24, 2005, Adelphia informed me that counsel for the other respondents verbally consented to its request.  Respondent stated however, that it had not been able to reach Complainant on the cell phone number she provided to the Commission, that Complainant has no landline phone, and that the attorney whose name appears in Commission records as representing Complainant, informed Adelphia that he does not represent her.  By order dated February 28, 2005, I granted Adelphia’s request that it be permitted to participate in the hearing by telephone.


Complainant failed to appear for the hearing.  Adelphia appeared by telephone and was represented by James S. Blitz, Esquire.  Verizon appeared in-person and was represented by Rikardo Hull, Esquire. Both parties moved to dismiss the complaint for failure of Complainant to prosecute.  
DISCUSSION


Section 701 of the Public Utility Code, 66 Pa.C.S. §701, provides that “…any person…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant had the burden of proving the complaint allegations by producing evidence which established the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (November 16, 1993); 66 Pa.C.S. §332(a).  


Administrative agencies such as the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994).



The Hearing Notice mailed to Complainant at the address listed in her complaint has not been returned to the Commission by the U.S. Post Office.  (The Hearing Notice was also mailed to the attorney that Complainant listed in her complaint as representing her.  That Hearing Notice likewise was not returned by the U.S. Post Office.  I note, as earlier referenced, Adelphia stated that when it contacted the attorney, he informed it that he was not representing Complainant.)  Therefore, Complainant is deemed to have received the Hearing Notice and had sufficient notice of the day, date and time of the scheduled hearing.  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, F-00161106 (October 25, 1993). 


By her unexcused failure to appear, Complainant waived her opportunity to participate in the hearing. 66 Pa.C.S. §332(f); 52 Pa. Code §5.245(a).  A complaint may be dismissed for lack of prosecution, i.e. the complainant’s failure to appear at a hearing and sustain her burden of proof.  Darling v. Philadelphia Electric Co., F-00161139 (November 16, 1993).  Such a dismissal is characterized as a dismissal with prejudice, which prevents the complainant from litigating the matter again.  Jefferson v. UGI Utilities, Inc., Z-00269892 (December 26, 1995).  Adelphia and Verizon each made motion to dismiss the complaint for failure to prosecute.  I will grant the motions.
ORDER
THEREFORE,

IT IS ORDERED:

1.
That the motions to dismiss made by Adelphia Telecommunications, Inc. and Verizon Pennsylvania Inc. are granted.

2.
That the complaint filed by Charlene R. McVicker against Adelphia Telecommunications, Inc. at Docket No. C-20043883 is dismissed with prejudice.

3.
That the complaint filed by Charlene R. McVicker against Verizon Pennsylvania Inc. at Docket No. C-20043880 is dismissed with prejudice.

4.
That these cases be marked closed. 







_____________________________








Charles E. Rainey, Jr.







Administrative Law Judge
Date:
March 2, 2005
	�	Complainant’s complaint was also against The United Telephone Company of Pennsylvania d/b/a Sprint (United) (docket no. C-20043881).  United’s written motion to dismiss the complaint against it was granted by Initial Decision dated February 24, 2005.





PAGE  
4

