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HISTORY OF THE PROCEEDINGS



On July 8, 2004, Donald R. Moyer (Mr. Moyer or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Metropolitan Edison Company (Met-Ed, Respondent, or the Company).  Mr. Moyer alleged that Met-Ed’s proposal to remove rather than prune the trees on its transmission line right-of-way (ROW) on Complainant’s property was unreasonable because the trees are not interfering with the line.  As relief, Mr. Moyer requested that the Commission order Met-Ed to leave the trees alone.  Mr. Moyer alleged that he would bear the expense of pruning the trees if they ever endangered the transmission line.



Met-Ed filed an Answer and New Matter on August 13, 2004.  Its Answer denied that it was acting unreasonably or unlawfully in proposing to remove trees in its 230 kV transmission line ROW on Complainant’s property.  In New Matter, Met-Ed, a subsidiary of FirstEnergy, specifically alleged that it was following FirstEnergy Vegetation Management Specifications (Vegetation Manual) in removing the trees, as these trees have the potential to endanger the safety and reliability of the line.  Furthermore, Met-Ed alleged that its transmission line easement gives it the right to clear and remove everything, including buildings, located within the ROW on Complainant’s property.  Met-Ed asserted that Complainant will have the opportunity to have trees transplanted outside of the ROW before they are removed.



On August 18, 2004, Chief Administrative Law Judge Veronica A. Smith issued an Interim Order directing that the parties attempt to settle the matter through a resolution conference.  In accordance with the Interim Order, a report on settlement efforts was submitted, but no settlement was achieved.  The matter was therefore assigned to an administrative law judge for a hearing and decision.



A Telephone Hearing Notice, dated November 9, 2004, notified the parties that an Initial Telephone Hearing was scheduled for Friday, December 10, 2004, at 10:00 a.m.  The parties were also apprised that I had been assigned as the presiding officer.   



On November 16, 2004, I issued a Prehearing Order which again advised the parties of the day, date, and time for the hearing, and provided applicable procedures for submission of exhibits, attorney representation, continuances, subpoenas, and discovery.  The Prehearing Hearing also urged the parties to attempt to settle the matter, as encouraged by Commission policy.  52 Pa. Code §5.231(a). 



In accordance with the provisions of the Prehearing Order, by cover letter dated December 6, 2004, Met-Ed provided copies of its proposed exhibits for possible use at the Initial Telephone Hearing.  Complainant provided two duplicate sets of 27 pictures, but was requested to submit one additional set to me, and to provide a set to counsel for the Respondent.



A transcribed telephonic hearing was held, as scheduled, on December 10, 2004.  Met-Ed was represented by Matthew A. Totino, Esquire, who presented the testimony of one witness, David Jollymore, the utility’s forester.  Mr. Jollymore sponsored Met-Ed Exhibits DJ-1, DJ-2, DJ-3, DJ-4, DJ-5a through 5d, and DJ-6, all of which were admitted into evidence at the hearing.  Tr. 77.  



Complainant appeared pro se, presented testimony, and offered the set of 27 transmission line and tree pictures into the record. Mr. Moyer had only provided two sets of his proposed photographic exhibit at the hearing, and was given leave to provide two more sets of photos, and to mark the backs of the photos as #1 - #27.  These additional sets were to be provided within ten (10) days of the hearing.  I indicated that I would conform all sets of photographs to the same #1 - #27 numerical designation, when and if the additional sets were received.  Counsel for Met-Ed was to be provided an opportunity to review the proposed photographic exhibit before I would consider admitting it.



Mr. Moyer submitted the additional two duplicate sets of the photographs on December 15, 2004, which were numbered #1 through #27.  I numbered the other two sets of photographs to match the sets that had been marked and received on December 15, 2004.



On December 16, 2004, counsel for Met-Ed was provided the opportunity to review the photographs and indicated that he had no objection to their admission.  Accordingly, by Interim Order dated December 16, 2004, I admitted the two duplicate sets of 27 photographs into the record as Complainant Exhibit 1 (Photos #1 through #27).    



On January 5, 2005, the record was closed, by Interim Order, immediately after receipt of the transcript.  The completed record consists of 87 pages of transcript, nine (9) Met-Ed hearing exhibits, and one (1) Complainant exhibit (Complainant Exhibit 1), which contains 27 numbered photographs.  The parties indicated that they would not be filing briefs.  Tr. 85-86.  This case is ready for a decision.

FINDINGS OF FACT


1.
Complainant Donald R. Moyer, a PPL customer, resides with his wife at 89 Lehman Road, Manheim, PA, 17545, on a 2.9 acre property which is traversed by a Met-Ed 230 kV transmission line.  Tr. 8, 18-20, 31-32. 


2.
The right-of-way (ROW) for the 230 kV line (Met-Ed 1004 line) over Complainant’s property is 260 feet in width, and was granted to Met-Ed in 1953 by Elmer S. and Elizabeth Huber, Mr. Moyer’s predecessors in title.  Tr. 8, 31-34; Met-Ed Exhibit (Ex.) DJ-2.



3.
The 230 kV line carries high voltage current to distribution facilities in Pennsylvania and surrounding states and its reliability impacts customers in these areas.  Tr. 32.



4.
Vegetation growth in transmission line ROWs can adversely impact the safety and reliability of the line and therefore must be appropriately managed.  Tr. 39.   



5.
The ROW document for the transmission line states that Met-Ed has the right to remove everything from its ROW and the right to trim or remove adjacent trees which interfere with or endanger the transmission line.  Met-Ed Ex. DJ-2.  Mr. Moyer is not challenging the validity of the ROW in this proceeding.  Tr. 17.



6.
Met-Ed’s transmission line ROW, which crosses over Mr. Moyer’s driveway, was noted in the deed provided to Mr. Moyer when he purchased the property in about 1986.  Tr. 14, 17, 23-24.



7.
Met-Ed follows a five-year cycle for transmission line vegetation maintenance.  Since the last scheduled vegetation maintenance on the ROW on Mr. Moyer’s property was performed in 2000, Met-Ed will perform vegetation maintenance on Mr. Moyer’s property in 2005.  Tr. 38-39, 51.    



8.
This five-year vegetation maintenance cycle for transmission lines is also provided for in the Settlement Agreement entered into by the FirstEnergy companies, including Met-Ed, and approved by the Commission, in Investigation regarding Metropolitan Edison Company’s, Pennsylvania Electric Company’s and Pennsylvania Power Company’s Reliability Performance, Docket No. I-00040102, Order entered November 4, 2004.



9.
Mr. Moyer, who is not forestry expert, is challenging Met-Ed’s tree removal policy, as it is applied to trees which are on his property but within Met-Ed’s transmission line ROW.  Tr. 8, 79.



10.
Met-Ed follows its parent company’s (FirstEnergy) vegetation management practices for transmission line ROWs as contained in “FirstEnergy Vegetation Management Specifications” (Vegetation Manual), revised as of January 1, 2003.  These vegetation management practices are consistent with industry standards.  Met-Ed Ex. DJ-4; Tr. 36, 38, 54.



11.
The Vegetation Manual provides for removal of all incompatible trees within the clearing zone corridor or ROW.  The Vegetation Manual defines incompatible trees as those that will grow tall enough to interfere with overhead electric facilities.  Met-Ed Ex. DJ-4 (pp. 16, 24).  Met-Ed does not prune or trim incompatible trees in its ROW as trimming does not remove the hazard to the line.  Tr. 62.     



12.
Met-Ed uses a third-party contractor to perform vegetation maintenance.  Tr. 39-40.



13.
Met-Ed’s standards for 230 kV transmission line maintenance provide for a 150 foot ROW width.  The transmission line ROW is 260 feet in width over Mr. Moyer’s property because Met-Ed had intended to place a second transmission line in the same corridor.  This second transmission line was never built.  However, Met-Ed is maintaining only a 150 foot width ROW over Mr. Moyer’s property, consistent with ROW standards for a single 230 kV transmission line.  Tr. 34, 44-45, 63-64.



14.
Thirty (30) of Mr. Moyer’s trees have been identified as within the 260 foot ROW; however, sixteen (16) of the thirty (30) are within the 150 foot maintenance corridor.  Tr. 44-47, 63-64.



15.
Met-Ed plans to remove the largest eight (8) of the sixteen (16) trees during its five-year vegetation maintenance cycle in 2005.  These eight (8) trees are just outside the wire zone and within 75 feet of the center line.  Met-Ed will allow Mr. Moyer until the end of November 2005 to transplant the remaining eight (8) smaller trees off of the ROW.  Tr. 44-45, 63-64; Met-Ed Ex. DJ-6.



16.
The sixteen (16) trees which are subject to removal on the ROW are incompatible trees as all of them will grow tall enough to interfere with the transmission line; thereby impacting safety and reliability of the line.  Tr. 38, 63-64; Met-Ed Ex. DJ-4.


17.
Six (6) of the eight trees to be removed during the vegetation maintenance cycle in 2005 are white pine trees, which have a fast growth rate.  Seven of the eight trees to be removed, which consist of the white pine trees and one spruce tree, are in excess of 25 feet in height.  Tr. 41, 61; Met-Ed Ex. DJ-6.



18.
Pine and spruce trees have shallow root systems and can be easily uprooted, even in normal weather conditions.  Furthermore, while these trees are located on a down slope on Mr. Moyer’s property, hurricanes and a tornado have recently been experienced in the area and with these wind conditions, it is not possible to predict the direction that a tree will fall.  Tr. 51-52, 67.


19.
Some of the trees which Met-Ed seeks to remove in the ROW were planted by Mr. Moyer and others were there when Complainant purchased the property.  Tr. 20.



20.
Mr. Moyer did not obtain permission from Met-Ed when he planted the trees in the ROW.  Tr. 21.



21.
Met-Ed is not treating Mr. Moyer differently than any other similarly-situated property owner with respect to trees growing in transmission line ROWs.  Tr. 50.

DISCUSSION




In his Complaint, Mr. Moyer is contesting Met-Ed’s vegetation management practices concerning the 230 kV transmission line traversing his property.  As the party seeking affirmative relief from the Commission, Mr. Moyer bears the burden of proof.  66 Pa. C.S. §332(a).  Burden of proof means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  



In Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), the Commission explained the evidentiary process for meeting the burden of proof.  A complainant must first establish a prima facie case, showing that the utility breached some duty owed to the complainant.  Thus, Mr. Moyer must present evidence that Met-Ed is violating a law which the Commission has jurisdiction to administer, or a regulation or Order of the Commission, by removing rather than trimming trees located on Complainant’s property but within Met-Ed’s ROW.  66 Pa. C.S. §701.



If Mr. Moyer establishes a prima facie case, then the burden of going forward with the evidence shifts to the utility, to rebut Complainant’s case with evidence that is at least co-equal.  If the utility presents co-equal evidence, the burden of going forward shifts back to the Complainant, to rebut the utility’s case by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company, 1994 Pa. PUC LEXIS 95.
Preliminary legal issues



The two preliminary legal issues to be addressed are:  (1) whether vegetation maintenance, performed by or on behalf of a utility, constitutes public utility service; and, (2) whether the easement language, which indicates an unfettered right to remove trees in the ROW, insulates Met-Ed from the public utility service standards in the Public Utility Code.



Public utility service is broadly defined in Section 102 of the Public Utility Code (Code), 66 Pa. C.S. §102, as follows:

[A]ny and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished or supplied by public utilities . . . in the performance of their duties under this part to their patrons, employees, other public utilities, and the public.



In West Penn Power Company v. Pa. P.U.C. (West Penn),
 the Commonwealth Court ruled that vegetation maintenance is a public utility service, as defined in Section 102 of the Code.  Furthermore, while West Penn employed a private contractor to perform its vegetation maintenance, the utility retained its responsibility as a public utility to provide reasonable, safe, and adequate public utility service.  See also, Initial Decision of Administrative Law Judge Corbett in Motto v. West Penn Power Company, 1995 Pa. PUC LEXIS 147, aff’d, in relevant part, by the Commission at Docket No, C-00956658 (April 1, 1996).



Thus, Met-Ed, which uses third party contractors to perform its vegetation maintenance, cannot shield itself from its public utility responsibilities.  Tr. 39-40.  Met-Ed’s vegetation maintenance practices, whether performed by itself or on its behalf by contractors, constitutes public utility service.



Met-Ed’s easement, obtained from Mr. Moyer’s predecessors in title, states that Met-Ed has the right to remove everything from its ROW and has the right to trim or remove adjacent trees which interfere with or endanger the transmission line.  Met-Ed Ex. DJ-2.  The question to be addressed is whether this language supersedes the public utility service standards set forth in the Public Utility Code.



Section 1501 of the Code, 66 Pa. C.S. §1501, provides as follows:  

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.



In West Penn, supra, the utility had obtained an easement from the property owner’s predecessor in title which was similar to the one obtained by Met-Ed from Mr. Moyer’s predecessors in title.  The West Penn easement stated that the utility had the right “to cut and trim or remove trees and shrubbery whenever necessary to maintain the transmission system and keep it and all parts thereof free from interference.”  The Court held that, although the ROW agreement obtained by West Penn Power Company permitted the utility to engage in vegetation maintenance, Section 1501 of the Code required public utilities to provide that service in an adequate, efficient, safe and reasonable manner.  The Court further determined that the West Penn Power Company contractor’s removal of 74 trees located within and outside the ROW, without landowner notice, constituted a violation of Section 1501 of the Code. 



In accordance with the West Penn holding, Met-Ed’s easement must also be subject to the Section 1501 of the Code requirements that vegetation maintenance be provided in an adequate, efficient, safe, and reasonable manner.  As determined by the Court in West Penn, an easement right does not extinguish Met-Ed’s obligation to provide reasonable ROW vegetation maintenance under Section 1501.

Complainant’s case


Mr. Moyer, a PPL Electric Utilities Corporation customer, testified that he lives with his wife at 89 Lehman Road, Manheim, PA, 17545, on a 2.9 acre property which is traversed by a Met-Ed transmission line.  Tr. 8, 18-20, 23.  Mr. Moyer is not challenging the validity of Met-Ed’s right-of-way (ROW) for the transmission line in this proceeding.  He testified that the ROW, which crosses his driveway, is noted in his deed for the property.  Tr. 14, 17, 23-24.  Mr. Moyer also is not challenging Met-Ed’s removal of one of his trees in May 2004, but is contesting Met-Ed’s plan for more extensive tree removal on the ROW during 2005.  Tr. 8, 16, 40.  


In support of his Complaint, Mr. Moyer testified that Met-Ed’s plan to remove rather than trim trees on its transmission line ROW over Complainant’s property is completely unreasonable and unnecessary.  According to Mr. Moyer, the trees are not a hazard to the transmission line conductors due to the considerable distance between the tree branches and the wires.  Tr. 22.  Also, the trees are on a down slope and if a tree was uprooted during a storm, it would fall downhill and away from the lines.  Tr. 14.



Mr. Moyer has lived at his present location for about 18 years and has not seen anyone from Met-Ed conduct vegetation maintenance on his property for the last 15 years.  If the trees were going to be a hazard due to growth, the problem would already have occurred.  Mr. Moyer trims the branches periodically, but has not observed significant growth in the trees in recent years.  Tr. 25-26.  He planted some of the trees sought to be removed by Met-Ed, and others were there when he purchased the property.  Tr. 20.  He did not seek permission from Met-Ed prior to planting trees in the ROW.  Tr. 21. 



If Met-Ed is permitted to remove the trees, Mr. Moyer requested that Met-Ed defer the removal until its subsequent five-year vegetation maintenance cycle in 2010, to allow him time to relocate.  Mr. Moyer enjoys the beauty of the trees on his property and does not want to see them removed.  Tr. 25; Complainant Ex. 1.


Based upon this evidence, I find that Mr. Moyer has established a prima facie case under Section 1501 of the Code concerning the reasonableness of Met-Ed’s vegetation control practices.   He has testified that his trees in the ROW are not and will not be a hazard to the transmission line; thus, there is no incompatibility between the trees and the line.  The burden of going forward therefore shifts to the utility to rebut the prima facie case with evidence that is at least co-equal.  Poorbaugh v. West Penn Power Company, supra.

 Met-Ed’s case


Met-Ed presented the testimony of its forester, David Jollymore, who oversees Met-Ed’s vegetation management program in territory that includes Mr. Moyer’s property.  Mr. Jollymore has a Bachelor of Science in environmental management.  Tr. 27-28.  He has visited  Mr. Moyer’s property and is responsible for the vegetation management decisions with respect to the trees.  Tr. 55, 60.



As testified to by Mr. Jollymore, Met-Ed has a ROW for its 230 kV transmission line (Met-Ed 1004 line) over Mr. Moyer’s property, which is 260 feet in width, measured from the center line.  Tr. 31-34.  The ROW was granted to Met-Ed in 1953 by Elmer S. and Elizabeth Huber, Mr. Moyer’s predecessors in title.  The ROW document states that Met-Ed has the right to remove everything from its ROW and the right to trim or remove trees which interfere with or endanger the transmission line.  Met-Ed Ex. DJ-2. 



Mr. Jollymore explained that vegetation growth in transmission line ROWs can adversely impact the safety and reliability of the line and therefore must be appropriately managed.  Tr. 39.  If a tree comes in contact with the line or even grows near the facilities, there is a potential for someone to be killed or severely injured through electrocution.  Furthermore, trees can interfere with the lines and cause service outages.  Tr. 39.  The 230 kV line on Mr. Moyer’s property carries high voltage current to distribution facilities in Pennsylvania and surrounding states, and consequently, its reliability impacts customers in a wide area.  Tr. 32.



Met-Ed has a five-year cycle for transmission line vegetation maintenance, and will perform vegetation maintenance on Mr. Moyer’s property in 2005.  Tr. 38-39, 51.  The Company follows its parent FirstEnergy’s practices and policies for transmission line ROW maintenance, as set forth in “FirstEnergy Vegetation Management Specifications” (Vegetation Manual), revised as of January 1, 2003.  These specifications are consistent with industry standards.  Met-Ed Ex. DJ-4; Tr. 36, 38, 54.  Met-Ed uses a third-party contractor to perform its vegetation maintenance.  Tr. 40.



The Vegetation Manual utilized by Met-Ed provides for the removal of all incompatible trees within the clearing zone corridor or ROW.  The Vegetation Manual defines incompatible trees as those that will grow tall enough to interfere with overhead electric facilities.  Met-Ed Ex. DJ-4 (pp. 16, 24).  Met-Ed does not prune or trim incompatible trees in its ROW as trimming does not remove the hazard to the line.  Tr. 62.  


In response to Mr. Moyer’s assertions that Met-Ed has not performed vegetation maintenance on his property in 15 years, Mr. Jollymore testified that Respondent did perform vegetation maintenance in 2000.  However, Met-Ed has now heightened its enforcement of vegetation maintenance specifications due to reliability concerns and has a proactive approach to managing vegetation before it becomes a problem.  Tr. 51.



According to Mr. Jollymore, Met-Ed’s right-of-way width standards for 230 kV transmission line maintenance provide for a ROW width of 150 feet.  The transmission line ROW is 260 feet in width over Mr. Moyer’s property because Met-Ed had intended to place a second transmission line in the same corridor.  This second transmission line was never built.  However, Met-Ed is maintaining only 150 feet of the ROW on Mr. Moyer’s property, consistent with its ROW standards for a single 230 kV transmission line.  Tr. 34, 44-45, 63-64. 



Mr. Jollymore produced photographs of Mr. Moyer’s trees which showed their location within the ROW.  Met-Ed Exs. DJ-1; DJ-5A.  Thirty (30) of Mr. Moyer’s trees are within the 260 foot ROW; however, sixteen (16) of the thirty (30) are within the 150 foot maintenance corridor.  According to Mr. Jollymore, all sixteen of these trees are incompatible with the ROW because all of them will grow tall enough to interfere with the transmission line; thereby impacting the safety and reliability of the line.  Tr. 44-47, 63-64, 74.  Mr. Jollymore explained that it is the height or projected height of the tree, in combination with line sag during peak load and emergency load conditions, and the location of the tree, that creates the incompatibility with the transmission line.  Tr. 66-67, 74.



Met-Ed plans to remove the largest eight (8) of the sixteen (16) trees during its five-year vegetation maintenance cycle in 2005.  Tr. 44-45.  These eight trees are just outside the wire zone and within 75 feet of the center line.  Six (6) of the eight trees to be removed are white pine trees, which have a fast growth rate.  Seven (7) of these eight trees, which consist of the white pine trees and one spruce tree, are in excess of 25 feet in height.  Tr. 41, 61; Met-Ed Ex. DJ-6.   Met-Ed will allow Mr. Moyer until the end of November 2005 to transplant the remaining eight (8) smaller trees off of the ROW.  Tr. 44-45, 63-64; Met-Ed Ex. DJ-6.  The Company is not treating Mr. Moyer any differently than any other similarly-situated property owner would be treated with respect to trees growing in transmission line ROWs.  Tr. 50.



In response to Mr. Moyer’s assertion that his trees are on a down slope and therefore would not present a hazard to the transmission line if uprooted during a storm, Mr. Jollymore recalled the recent tornado and hurricanes in the area, and indicated that, with those types of winds, it is not possible to predict the direction that a tree will fall.  Tr. 51-52.   Also, the pine and spruce trees on the ROW have shallow root systems and can be uprooted very easily, even during normal weather conditions.  Tr. 67. 


In response to Mr. Moyer’s request that Met-Ed wait until its next five-year maintenance cycle in 2010 to remove the trees, Mr. Jollymore reiterated that Met-Ed wants to err on the side of safety and system reliability in its vegetation maintenance practices and avoid customer outages if possible.  Thus, Met-Ed declined to defer its transmission line maintenance on Mr. Moyer’s property.  Tr. 39, 50-52.
Conclusion


For the reasons discussed below, I conclude that Met-Ed clearly has produced evidence as to the reasonableness of its ROW vegetation maintenance which is more than co-equal to Mr. Moyer’s testimony.  Accordingly, Met-Ed has therefore shifted the burden of going forward back to Complainant.  See, Poorbaugh v. West Penn Power Company, supra.  



In response to Mr. Moyer’s testimony that the trees would not interfere with the transmission line, Met-Ed produced its utility forester, who testified that, due to the type, potential height, and location of the trees within the ROW, the trees will interfere with the line and therefore are incompatible with it.  Tr. 28, 44, 51-52, 63.  Met-Ed’s Vegetation Manual provides for the removal of all incompatible vegetation within the ROW, although Met-Ed has elected to maintain 150 feet of the ROW, consistent with 230 kV line maintenance practice.  Tr. 45; Met-Ed Ex. DJ-4



Met-Ed’s witness also explained that, although its vegetation management practices were not consistently enforced in the past, the Company is now committed to a more proactive approach, to address system reliability and to enhance safety.  Tr. 51.  I note that Met-Ed’s reliability performance was recently the subject of a Commission investigation and that, in settlement of that investigation, Met-Ed agreed to follow a five-year vegetation maintenance cycle for transmission lines.
  The Company’s position in this case, that it will conduct vegetation maintenance of the ROW on Mr. Moyer’s property in 2005, is consistent with this settlement, since its last vegetation maintenance on the transmission line ROW was in 2000.  Tr. 44, 51. 



Met-Ed also rebutted Mr. Moyer’s position that Met-Ed should wait until its next transmission line maintenance cycle, in 2010, to remove the trees.  Met-Ed properly declined to defer its maintenance as it is proactively endeavoring to avoid future injuries and outages.  Tr. 50-51.  Indeed, if Met-Ed had agreed to wait until 2010 to conduct its vegetation maintenance, it could have been subjected to civil penalties for violating a Commission Order in the Reliability Investigation, supra.  66 Pa. C.S. §3301.


Mr. Moyer, who is not an expert in forestry, was unable to rebut the evidence presented by Met-Ed that the trees in the ROW are incompatible with the transmission line due to the type, potential height, and location of the trees, in combination with line sag.  Tr. 79.  Furthermore, he was unable to rebut Met-Ed’s position that the maintenance could not be deferred until 2010, due to safety and reliability concerns and the Reliability Investigation settlement.  Accordingly, he has failed to meet his burden of proof, and his Complaint will be denied.  



In finding that the Complaint must be denied, I gave due consideration to Mr. Moyer’s position.  His desire to retain the ambience of his property is understandable.  However, Section 1501 of the Code requires that Met-Ed provide electric service to its customers in an adequate, efficient, safe and reasonable manner and that it provide this service on a reasonably continuous basis, without unreasonable interruptions and delay.  Met-Ed provided expert testimony that the safety and reliability of its system can be compromised by vegetation growth in its transmission line ROWs.  It also provided expert testimony that Mr. Moyer’s trees in the transmission line ROW will interfere with the line, due to the type, height, and location of the trees, together with line sag.  Mr. Moyer was unable to overcome this evidence and prove that Met-Ed’s proactive vegetation maintenance policy with respect to his trees constituted unreasonable public utility service.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §§501, 701, 1501.



2.
The Complainant has the burden of proof in this proceeding.  66 Pa. C.S. §332(a).



3.
Vegetation maintenance on transmission line right-of-ways, performed by or on behalf of utilities, is a public utility service under Section 102 of the Public Utility Code, 66 Pa. C.S. §102.  West Penn Power Company v. Pa. P.U.C., 134 Pa. Commw. 53, 578 A.2d 75 ( 1990); rehearing den., 1990 Pa. Comm. LEXIS 480; appeal den., 527 Pa. 660, 593 A.2d 429 (1991).


4.
An easement right does not extinguish a utility’s obligation, under Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, to provide reasonable vegetation maintenance service on its transmission line rights-of-way.  West Penn Power Company v. Pa. P.U.C., 134 Pa. Commw. 53, 578 A.2d 75 ( 1990); rehearing den., 1990 Pa. Comm. LEXIS 480; appeal den., 527 Pa. 660, 593 A.2d 429 (1991).



5.
Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, requires the Respondent to provide electric service to its customers in an adequate, efficient, safe and reasonable manner and that it provide this service on a reasonably continuous basis, without unreasonable interruptions and delay.  


6.
Pursuant to the Settlement, which was entered into by Metropolitan Edison Company and approved by the Commission in Investigation regarding Metropolitan Edison Company’s, Pennsylvania Electric Company’s and Pennsylvania Power Company’s Reliability Performance, Docket No. I-00040102, Order approving Settlement entered November 4, 2004, Respondent must maintain a five-year vegetation maintenance cycle for its transmission lines.


7.
Complainant has failed to prove that Respondent’s vegetation maintenance practices on its transmission line right-of-way over Complainant’s property constitutes unreasonable public utility service, under 66 Pa. C.S. §1501.
ORDER


THEREFORE,



IT IS ORDERED:


1.
That the Formal Complaint filed by Donald R. Moyer against Metropolitan Edison Company at Docket No. C-20043314 is hereby denied.
Date:
March 21, 2005



________________________________








Kandace F. Melillo








Administrative Law Judge
� West Penn Power Company v. Pa. P.U.C., 134 Pa. Commw. 53, 578 A.2d 75 (1990); rehearing den., 1990 Pa. Comm. LEXIS 480; appeal den., 527 Pa. 660, 593 A.2d 429 (1991). 


� See, Investigation regarding Metropolitan Edison Company’s, Pennsylvania Electric Company’s and Pennsylvania Power Company’s Reliability Performance( Reliability Investigation) Docket No. I-00040102, Joint Petition for Settlement, p. 23, Order approving Settlement entered November 4, 2004.
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